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PETITION FOR REVIEW OF ORDER OF THE FEDERAL 
POWER COMMISSION DENYING MOTION TO-REJECT, 
CANCEL AND DISMISS RATE FILINGS, TO PROHIBIT 
INCREASED RATES FROM BECOMING EFFECTIVE 
AND TO REQUIRE REFUND OF INCREASES PAID 


PETITION FOR REVIEW 
To The United States Court of Appeals for the District of Columbia 
Circuit and the Honorable Chief Judge and Associate Judges Thereof: 


Facts And Statute Upon Which Venue Is Based 

Comes now Willmut Gas and Oil Company and files this Petition 
for Review of an order issued by the Federal Power Commission in the 
Matter of United Gas Pipe Line Company, Docket No. G-9547. 

The order that this Court is asked to review and set aside is 
Opinion and Order No. 295, issued October 2, 1956. That Opinion and 
Order denied a motion by Petitioner to reject, cancel and dismiss in- 
creased rate filings made by United Gas Pipe Line Company, to prohibit 
increases from becoming effective and to require refund of increases 
paid. Petitioner filed a timely Petition for Rehearing pursuant to Sec- 
tion 19(a) of the Natural Gas Act, 15 U.S.C.A. 717r(a) and Rule 1. 34 of 
the Rules of Practice and Procedure of the Federal Power Commission. 
The Commission by order issued November 23, 1956 denied the Petition 
for Rehearing of the Order issued October 2, 1956 and thereby rendered 
that order final and judicially reviewable. 

This Court's jurisdiction and venue to review the order of the 
Federal Power Commission of October 2, 1956 are granted by Section 
19(b) of the Natural Gas Act, as amended, 15 U.S.C.A. 717r(b). 


The Nature of the Proceedings As To Which Review is Sought 


The Parties 
Petitioner Willmut, a Delaware corporation, is the owner and 
operator of a natural gas distribution system serving domestic and 
industrial users within the State of Mississippi at Hattiesburg, Glendale, 
Sanford, Seminary, Collins, Magee, Sanitorium, D'Lo, Mendenhall, 
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Braxton, East Jackson, Pearl City, McLaurin Heights, as wellas hun- 
dreds of rural or farm tap customers. 

United Gas Pipe Line Company is a "natural gas company" as that 
term is defined in Section 1(b) of the Natural Gas Act, and is engaged 
in the sale of natural gas for re-sale to Willmut at rates subject to 
regulation by Respondent. United sells to Willmut all of the gas it 
distributes under a contract entered into on August 20, 1943, and run- 
ning until July 25, 1962, regularly filed with Respondent pursuant to 
Section 4 of the Natural Gas Act. Said contract makes provision for 
changes in rates by mutual agreement between United and Willmut, or, 
failing such agreement, by arbitration, as set forth in Section 7 of said 
contract. Said contract does not permit United to change the contract 
terms or the contract rates unilaterally, without the consent of Willmut, 
by filing changes pursuant to Section 4(d) of the Natural Gas Act. 


The Proceedings 
Docket No. G-2210 
In Docket No. G-2210 United, on June 24, 1953, filed with Respon- 


dent pursuant to Section 4(d) of the Natural Gas Act a general increase 


in its rates including its rates to Willmut for gas purchased for re- 

sale for both domestic and industrial use. The increases in the rates 
for gas for domestic use were suspended by Respondent until December 
25, 1953. They became effective on that date under bond subject to 
refund pursuant to an order issued January 25, 1954 under the authority 
of Section 4(e) of the Natural Gas Act. The increases in industrial rates 
became effective July 25, 1953 subject to a final determination of the 
proceedings. 

Willmut intervened in the proceedings challenging the lawfulness, 
justness and reasonableness of the increased rates to Willmut. There- 
after, during the course of the proceedings, conferences among all of 
the parties with representatives of the Staff of Respondent resulted ina 
settlement of the issues joined by Willmut, which settlement fixed rates 
for sales of gas for re-sale by United to Willmut. The rates so fixed 
were approved by Respondent in Opinion and Order No. 277, issued 





November 2, 1954. 

Pursuant to the settlement approved by Opinion No. 277 Willmut 
executed three service agreements providing for sales to it by United 
under the latter's Rate Schedules DG-J, G-J and IND-J. These service 
agreements provided that: 

“All gas delivered hereunder shall be paid for by Buyer 
under Seller's Rate Schedule (Here is inserted the applicable 
tariff description), or any effective superseding rate schedules, 
on file with the Federal Power Commission. This agreement in 
all respects shall be subject to the applicable provisions of such 
rate schedules and to the General Terms and Conditions attached 
thereto and filed with the Federal Power Commission which are 
by reference made a part hereof. "' 

Docket No. G-9547 

In Docket No. G-9547 United, on September 30, 1955, filed a 
further general increase in its rates, including an increase in its rates 
for gas purchased by Willmut for re-sale for both domestic and industrial 
use. On October 26, 1955 Respondent issued an order suspending United's 
proposed increases in rates for gas for re-sale for domestic and com- 
mercial use until April 1, 1956, permitting the proposed increases in 
rates for gas for re-sale for industrial use to take effect November 1, 
1955, and ordering a hearing concerning the lawfulness of both the do- 
mestic and the industrial rate. Willmut filed a petition to intervene in 
the proceedings on January 16, 1956. Intervention was granted by Re- 
spondent by an order issued January 31, 1956. 

Thereafter, during the course of the hearings the Supreme Court 
of the United States rendered its opinions in United Gas Pipe Line Com- 
pany v. Mobile Gas Service Corporation, 350 U.S. 332, and Pacific 


Gas & Electric Company v. Sierra Pacific Power Company, 350 U.S. 
348. The Court held in the Mobile Case that a natural gas company, 
specifically United, may not effect a rate increase by unilateral action 


and that an increased rate schedule filed in violation of a contract is 
"a nullity insofar as it purport|s] to change the rate set by [the] 





& 
contract.... and.... the contract rate remain [s] the only lawful 
rate.” 

On April 13, 1956 Willmut filed a motion to reject, cancel and 
dismiss United's increased rate filings in Docket No. G-9547 as to it, 
to prohibit the increases from becoming effective, and to require the 
refund of increases paid as a result of those filings as well as the in- 
creases paid as a result of the proceedings in Docket No. G-2210. The 
Motion took the position that, under the rule of the Mobile Case, Re- 
spondent has no authority to change contract rates in proceedings insti- 
tuted under Section 4 of the Natural Gas Act, that Respondent therefore 
had no jurisdiction to proceed in Docket No. G-2210, and that its Opin- 
ion and Order No. 277 issued in that Docket was therefore of no legal 
force. Further, the Motion took the position that the increased rate 
filings in Docket No. G-9547 were, like the filings in Docket No. G-2210, 
in violation of United's contracts with Willmut, and were therefore a | 
nullity. The Motion further averred that if Section 4 of the Natural Gas 
Act and the contracts were interpreted to permit the filings in G-2210 
and G-9547, they contravened the Fifth Amendment to the Constitution 
of the United States. 

Oral argument on Willmut's Motion was held on May 25, 1956. 
Respondent issued Opinion and Order No. 295 denying the Motion on Octo- 
ber 2, 1956. Wilimut filed a Petition for Rehearing on October 26, 1956, 
which was denied by Respondent by an order issued November 23, 1956. 
Opinion and Order No. 295 held that United had the right under Section 4 
of the Natural Gas Act and under its contracts with Willmut to effect 
changes in rates unilaterally and without the consent of Willmut by mak- 
ing filings under Subsection (d) of Section 4. 

Ground Upon Which Relief Is Sought 

Respondent in Opinion and Order No. 295 erred in its findings of 
fact and conclusions of law as specified below: 

1. Respondent erred in finding that no good cause exists to grant 
the motion filed by Wilimut on April 13, 1956 to (1) reject United's in- 
creased rates as to Willmut in Docket Nos. G-2210 and G-9547, 
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(2) prohibit United from making effective such of its rates as had not 
become effective at the time the motion was filed, and (3) require 
United to refund to Willmut, with interest at six percent per annum, 
all amounts collected from Willmut in excess of the amounts that would 
have been collected at the rates in effect prior to United's filings in 
Docket Nos. G-2210 and G-9547. 

2. Respondent erred in failing to find that there are valid and sub- 
sisting contracts between Wilimut and United and that United's increased 
rate filings in Docket Nos. G-2210 and G-9547 were made in violation of 
those contracts and were therefore unlawful and should be rejected. 

3. Respondent erred in finding that the execution by Willmut of 
United's Standard Form of Service Agreement containing the provision 
quoted above constituted an agreement between United and Willmut that 
changes in United's rates to Willmut could be made by United under Sec- 
tion 4 of the Natural Gas Act without the prior consent to the filing of 
such changes by Willmut. 

4. Respondent erred in failing to find that it was without jurisdic- 


tion or authority to proceed in Docket No. G-2210 or in Docket No. 
G-9547 regardless of any action or failure of action by United or Willmut, 
and that its Opinion and Order No. 277 in Docket No. G-2210 is of no 
legal force. 

5. Respondent erred in failing to find that, assuming Willmut's 
acquiescence in United's filings in Docket Nos. G-2210 and G-9547, 


such acquiescence was acquiescence in a violation of contract by reason 
of a mutual mistake of fact and law by the parties to the contracts which 
is ground for granting Willmut the relief it seeks. 

6. Respondent erred in failing to find that the interpretation of 
the contracts between Willmut and United and of Section 4(d) of the 
Natural Gas Act urged by United and adopted by Opinion No. 295 is 
contrary to the law and to the Constitution of the United States. 

7. Respondent erred in failing to find that Section 4(d) of the 
Natural Gas Act, if interpreted to permit United to change its rates to 
Willmut without its prior consent, contravenes the Fifth Amendment to 
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the Constitution of the United States. 

WHEREFORE, Petitioner prays 

1. That a copy of this Petition be served forthwith upon a member 
of Respondent, Federal Power Commission, in accord with Section 19(b) 
of the Natural Gas Act and Rule 38(a) of the General Rules of this Court; 

2. That Respondent, Federal Power Commission, be required, 
in accord with Section 19(b) of the Natural Gas Act, to certify and file 
with this Court a transcript of the record upon which the Opinion and 
Order here sought to be reviewed were entered; 

3. That Petitioner be notified by the Clerk of this Court when the 
transcript of record has been received; 

4. That this Court review Opinion and Order No. 295 of Respon- 
dent and upon such review (a) reverse and set aside said Opinion and 
Order; (b) remand the proceedings to Respondent with directions to 
reject, cancel and dismiss the rate filings as to Petitioner made by 
United Gas Pipe Line Company in Docket No. G-2210 and Docket No. 
G-9547 and to order the refund of all increases in rates paid by Peti- 
tioner as a result of said rate filings, with interest at six percent per 
annum; and (c) grant Petitioner such further relief as the Court deems 
meet in the premises. 

Respectfully submitted, 


Garner Green 
P.O. Box 1666 
Jackson 5, Mississippi 


/s/ BRYCE REA, JR. 
* * * 
Counsel for Petitioner 
Of Counsel: 


Hannah, Simrall & Aultman 
x * *k 


Currie & Currie 
x * x 


Green, Green & Cheney Dated: January 22, 1957 
Watkins & Rea 


[424, 428] 
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[424] 
| Received Jan. 24, 1955, F.P.C.] 


Issued By: A.D. Greene, V. P. United Gas Pipe Line Company 
Issued On: Dec. 1, 1954 : 
Effective August 1, 1954 mina demeein 

First Revised Volume No. 1 


Preliminary Statement 

United Gas Pipe Line Company is a natural gas company engaged 
in the business of selling natural gas at wholesale in interstate and intra- 
state commerce. 

The sale of natural gas is undertaken by the Company only under 
a Service Agreement with purchasers acceptable to the Company after 
consideration of its commitments to others, supplies of natural gas, 
delivery capacity and other factors deemed pertinent by the Company. 

This FPC Gas Tariff is filed in compliance with Part 154, Sub- 
Chapter E, Chapter I, Title 18, of the Code of Federal Regulations, as 
promulgated by order of the Federal Power Commission in Docket No. 
R-107. 


[ 428] 
Rate Schedule DG-J 
General Service For Large Volume Distribu- 
tors Jackson Rate Zone 


1. Availability 


This rate schedule is available to any natural gas distributor (here- 
inafter called "Buyer") for the purchase of natural gas from United Gas 
Pipe Line Company (hereinafter called "Seller"') for resale in a Billing 
Area Unit located in Seller's Jackson Rate Zone when Buyer has executed 
with Seller a Service Agreement for the purchase of natural gas for such 
Billing Area Unit. 

2. Applicability and Character of Service 
This rate schedule shall be applicable to all natural gas delivered 





[428, 434] 
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by Seller to Buyer for resale in such Billing Area Unit, except such 
natural gas as is purchased for resale for Large Volume Industrial 
Use Only under other rate schedules available to Buyer under this 
tariff. Deliveries of gas hereunder shall be firm gas and shall not be 
subject to curtailment or interruption except as provided in Sections 11 
and 12 of the General Terms and Conditions. 
3. Rate 
20¢ per Mcf for all gas delivered during the billing month up to 
that number of Mcf obtained by multiplying the Billing Demand 
for the month by 8. 
15¢ per Mcf for all gas delivered during the billing month in excess 
of the number of Mcf billed at 20¢ per Mcf. 
4. Minimum Bill 
The minimum bill to Buyer for any billing month for service in each 
Billing Area Unit under this rate schedule shall be 60¢ per Mcf of the 
Billing Demand in effect for the billing month. 


[ 434] 
Rate Schedule G-J 
General Service for Small Volume Distributors (Optional) 
Jackson Rate Zone 
1. Availability 
This rate schedule is available to any natural gas distributor 
(hereinafter called "Buyer" for the purchase of natural gas from United 


Gas Pipe Line Company (hereinafter called 'Seller") for resale ina 
Billing Area Unit: 
(a) having a maximum daily demand which is, or is estimated to 
be, 3,000 Mcf a day or less, and 
(b) located in Seller's Jackson Rate Zone 
when Buyer has executed with Seller a Service Agreement for the pur- 
chase of natural gas for such Billing Area Unit. 





[434, 441] 
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2. Applicability and Character of Service 

This rate schedule shall be applicable to all natural gas delivered 
by Seller to Buyer for resale in such Billing Area Unit, except such 
natural gas as is purchased for resale for Large Volume Industrial 
Use Only under other rate schedules available to Buyer under this 
tariff. Deliveries of gas hereunder shall be firm gas and shall not be 
subject to curtailment or interruption except as provided in Sections 
11 and 12 of the General Terms and Conditions. 
3. Rate 

19¢ per Mcf for all gas delivered. 
4. Minimum Bill 

None. 


[ 441] 
Rate Schedule IND-J 
Large Volume Industrial Use Only 
Jackson Rate Zone 
1. Availability 
This rate schedule is available to any natural gas distributor 
(hereinafter called 'Buyer") for the purchase of natural gas from 
United Gas Pipe Line Company (hereinafter called "Seller") for resale 
for large volume industrial use only to industrial consumers located 
in Seller's Jackson Rate Zone, where Buyer has executed with Seller 
a Service Agreement for service for such industrial consumers. 
2. Applicability and Character of Service 
This rate schedule shall be applicable to all natural gas delivered 
by Seller to Buyer for resale for such large volume industrial use only. 
Deliveries of gas hereunder shall be firm gas and shall not be subject 
to curtailment or interruption except as provided in Sections 11 and 12 
of the General Terms and Conditions, and Section 7 of the rate schedule. 
3, Rate 
14.5¢ per Mcf for all gas delivered. 





[441, 501] . 
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4. Minimum Annual Bill 
Commencing with the first January billing month following the 

initiation of service to a large volume industrial consumer, there 

shall be a minimum annual bill for service for each such large volume 
industrial consumer. The minimum annual bill applicable to service for «| 
a particular consumer shall be the product of $0. 70 times the number of » : 
Mcf delivered to the consumer in question during the month of maximum 
deliveries to such consumer during the 12 billing month period com- ; 
mencing with each January. Should the sum of the monthly bills for 


gas sold for resale to the consumer in question during the 12-month i | 
period be less than the minimum annual bill as determined herein for 4 
service for such consumer for such period, then the amount by which -| 
the minimum annual bill exceeds the sum of the monthly bills shall be . 
due and payable with the twelfth month's bill for such period. my 
| 501] a 
Service Agreement - Form A (Continued) a 
Article IV “ 
Sales to Rural Consumers 2 
Where provision is made in Article I hereof for sale of gas for . 
the purposes of this Article IV, Seller will deliver gas in addition to H+ 
the quantities specified in Articles II and III to Buyer in accordance » 
with Section 4. 5 of the General Terms and Conditions of Seller's Tariff . 


for resale by Buyer for domestic purposes to rural consumers through 
farm taps and rural service lines along and in the vicinity of Seller's 


pipe lines adjacent to and in the same general territory as any distri- F 

bution system of Buyer supplied by Seller. Upon request therefor by A 
| Seller, Buyer will sell gas, purchased from Seller, to such rural con- Ay 

sumers, for such purposes in accordance with Buyer's standard and » 


applicable service policy, rate and contract, and all gas sold by Seller 
to Buyer for such purposes will be delivered to Buyer at the cut-off 


valves at the termini of Seller's service taps, installed and operated 





[ 501, 502, 503] 
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above ground at Seller's cost and expense along and adjacent to its pipe 
line. 


Article V 
Price 


All gas delivered hereunder shall be paid for by Buyer under 
Seller's Rate Schedules ‘ 
or any effective superseding rate schedules, on file with the Federal 
Power Commission. This agreement in all respects shall be subject 
to the applicable provisions of such rate schedules and to the General 
Terms and Conditions attached thereto and filed with the Federal Power 
Commission which are by reference made a part hereof. 


| 502] 
Service Agreement - Form A (Continued) 
Article VI 
Term 


This agreement shall become effective on 
and shall continue and remain in force and effect for a period 


[ 503 ] 
Service Agreement - Form A (Continued) 
Article VII 
Modification 


No modification of the terms and provisions of this Service Agree- 
ment, other than in Exhibit "A''as herein provided for, shall be or 
become effective except by the execution of a superseding Service 
Agreement. 


Article VII 
Subject Headings 
The subject headings of the Articles of this agreement are inserted 


for convenient reference and are not to be considered in any interpreta- 


tion of same. 





[ 503, 504] 
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Article IX 
Agreements Being Superseded 


This agreement supersedes, cancels and terminates, as of the 
effective date of the term of this Service Agreement the following existing 
arrangements, agreements, contracts and Service Agreements with 
respect to the sale of natural gas by Seller to Buyer for the purposes 
set forth in Article I hereof: 

Both parties shall be released from any and all obligations under 
said arrangements, agreements, contracts and Service Agreements 
except as to the obligation of Buyer to pay for all gas delivered here- 
under by Seller prior to the effective date of the term of this Service 
Agreement, and for which payment has not been made. 


[ 504] 
Service Agreement - Form A (Continued) 


Article X 
Change of Ownership 


If all or any part of Buyer's distribution system or systems, into 
which the gas sold hereunder is received, are voluntarily sold or ex- 
changed by Buyer, then, and in such event, Buyer agrees that it will 
cause the person, firm or corporation so acquiring such facilities to 
take and hold the same subject to this agreement and subject to the 
obligation to fully and faithfully perform all of the obligations created 
by this agreement, and Buyer further agrees that it will incorporate 
appropriate covenants to this effect in any act of conveyance or instru- 
ment of transfer which may be executed by it. 

If all or any part of Seller's pipe line system through which the gas 
sold hereunder is delivered to Buyer is voluntarily sold or exchanged 
by Seller and Seller will thereby be rendered unable to supply to Buyer 
any gas which it is obligated to supply hereunder, then, and in such 
event, Seller agrees that it will cause the person, firm or corporation 
so acquiring such property to take and hold the same subject to this 





| 504, 510] 
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agreement and subject to the obligation to fully and faithfully perform 
all of the obligations created by this agreement applicable to the property 
so sold or exchanged, and Seller further agrees that it will incorporate 
appropriate covenants to this effect in any act of conveyance or instru- 
ment of transfer which may be executed by it. 

Article XI 


Successors and Assigns 


This agreement shall be binding upon and inure to the benefit of 
the successors and assigns of each of the parties hereto. 


[ 510] 
Service Agreement - Form B (Continued) 
Article IV 
Price 


All gas delivered hereunder shail be paid for by Buyer under 
Seller's Rate Schedule(s) ; 
or any effective superseding rate schedules, on file with the Federal 
Power Commission. This agreement in all respects shall be subject 
to the applicable provisions of such rate schedules and to the General 
Terms and Conditions attached thereto and filed with the Federal Power 
Commission which are by reference made a part hereof. 


Article V 
Term 


This agreement shall become effective on 
and shall continue and remain in force and effect for a period 


Article VI 
Modification 


No modification of the terms and provisions of this Service Agree- 
ment shall be or become effective except by the execution of a supersed- 
ing Service Agreement. 





[ 511] 
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[ 511] 
Service Agreement - Form B (Continued) 


Article VII 
Subject Headings 


The subject headings of the Articles of this agreement are inserted 
for convenient reference and are not to be considered in any interpretation 
of same. 


Article Vii 
Agreements Being Superseded 
This agreement supersedes, cancels and terminates, as of the 


effective date of the term of this Service Agreement the following exist- 
ing arrangements, agreements, contracts and Service Agreements with 
respect to the sale of natural gas by Seller to Buyer for the purposes 
set forth in Article I hereof: 

Both parties shall be released from any and all obligations under 
said arrangements, agreements, contracts and Service Agreements 
except as to the obligation of Buyer to pay for all gas delivered there- 
under by Seller prior to the effective date of the term of this Service 
Agreement, and for which payment has not been made. 


Article IX 
Change of Ownership 


If all or any part of Buyer's distribution system or systems into 
which the gas sold hereunder is received, are voluntarily sold or ex- 
changed by Buyer, then, and in such event, Buyer agrees that it will 
cause the person, firm or corporation so acquiring such facilities to 
take and hold the same subject to this agreement and subject to the ob- 
ligation to fully and faithfully perform all of the obligations created by 
this agreement, and Buyer further agrees that it will incorporate ap- 
propriate covenants to this effect in any act of conveyance or instrument 
or transfer which may be executed by it. 








[512, 515] 
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| 512] 
Service Agreement - Form B (Continued) 


Article IX 
Change of Ownership (Continued) 
If all or any part of Seller's pipe line system through which the 


gas sold hereunder is delivered to Buyer is voluntarily sold or exchanged 
by Seller and Seller will thereby be rendered unable to supply to Buyer 
any gas which it is obligated to supply hereunder, then, and in such 
event, Seller agrees that it will cause the person, firm or corporation so 
acquiring such property to take and hold the same subject to this agree- 
ment and subject to the obligation to fully and faithfully perform all of 
the obligations created by this agreement applicable to the property so 
sold or exchanged, and Seller further agrees that it will incorporate 
appropriate covenants to this effect in any act of conveyance or instru- 
ment of transfer which may be executed by it. 


Article X 
Successors and Assigns 
This agreement shall be binding upon and inure to the benefit of 


the successors and assigns of each of the parties hereto. 
IN WITNESS WHEREOF, the parties hereto have executed this 
agreement in duplicate originals. 


UNITED GAS PIPE LINE CO. 

(Buyer) 
By By Se ee 

(Title) Vice President 
Ean: ATTEST: 

Secretary 
| 515] 
Service Agreement - Form C (Continued) 
Article III 


Volumetric Obligations (Continued) 
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Should Buyer desire, at any time, any increase in deliveries 
from Seller, it may notify Seller in writing of the amount of the increase 
desired and of the date it desires the increased deliveries commenced. 
Within 120 days from the receipt of the notice, Seller shall notify Buyer 
in writing whether or not, considering, (a) the remaining term of the 
Service Agreement, (b) the requirements of Seller's other customers, 
(c) Seller's available gas and system capacity, and (d) whether Seller 
can obtain the necessary governmental authorizations and obtain and 
install any necessary additional equipment and facilities within the re- 
quired time, Seller will be willing to furnish to Buyer the additional 
quantities of gas stated in Buyer's notice. 

If the notice from Seller states that it will furnish the additional 
quantities of gas, the volumes deliverable shall be increased to include 
such additional gas effective on the date the parties agree upon in the 
new Service Agreement prepared to reflect the new understanding. If 
the notice from Seller states it will not deliver the additional quantities 
of gas covered by Buyer's notice, the volumetric obligations shall re- 
main unchanged. 


Article IV 
Price 


All gas delivered hereunder shall be paid for by Buyer under Sel- 


ler's Rate Schedules , or any 
effective superseding rate schedules, on file with the Federal Power 
Commission. This agreement in all respects shall be subject to the 
applicable provisions of such rate schedules and to the General Terms 
and Conditions attached thereto and filed with the Federal Power Com- 
mission which are by reference made a part hereof. 
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[ 516] 
Service Agreement - Form C (Continued) 
Article V 
Term 


This agreement shall become effective on 
and shall continue and remain in force and effect for a period 


Article VI 
Modification : 


No modification of the terms and provisions of this Service Agree- 
ment shall be or become effective except by the execution of a superseding 


Service Agreement. 
| 517] 
Service Agreement - Form C (Continued) 
Article VII 


Subject Headings 
The subject headings of the Articles of this agreement are inserted 


for convenient reference and are not to be considered in any interpreta- 
tion of same. 


Article VII 
Agreements Being Superseded 


This agreement supersedes, cancels and terminates, as of the 
effective date of the term of this Service Agreement the following existing 
arrangements, agreements, contracts and Service Agreements with 
respect to the sale of natural gas by Seller to Buyer for the purposes 
set forth in Article I hereof: 

Both parties shall be released from any and all obligations under 
said arrangements, agreements, contracts and Service Agreements 
except as to the obligation of Buyer to pay for all gas delivered there- 
under by Seller prior to the effective date of the term of this Service 
Agreement, and for which payment has not been made. 











[517, 520] 


Article IX 
Successors and Assigns 
This agreement shall be binding upon and inure to the benefit of 


the successors and assigns of each of the parties hereto. 
IN WITNESS WHEREOF, the parties hereto have executed this 
agreement in duplicate originals. 


UNITED GAS PIPE LINE CO. 
(Buyer) 
By By ee a 
(Title) Vice President 


ATTEST: ATTEST: 


Secretary 


[ 520] 
Service Agreement - Form D (Continued) 


Article IV 
Price 


All gas transported hereunder shall be paid for by Buyer under 
Seller's Rate Schedules ‘ 
or any effective superseding rate schedule, on file with the Federal 
Power Commission. This agreement in all respects shall be subject 
to the applicable provisions of such rate schedules and to the General 
Terms and Conditions attached thereto and filed with the Federal Power 
Commission which are by reference made a part hereof. 


Article V 
Term of Agreement 
This agreement shall become effective on 


and shall continue and remain in force 
and effect for a period 
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[ 521] 

Service Agreement - Form D (Continued) 

Article VI 

Agreements Being Superseded 

This agreement supersedes, cancels and terminates, as of the 
effective date of the term of this Service Agreement the following ex- 
isting arrangements, agreements, contracts and Service Agreements 
with respect to the sale of natural gas by Seller to Buyer for the purposes 
set forth in Article I hereof: 

Article VII 

Successors and Assigns 

This agreement shall be binding upon and inure to the benefit of 
the successors and assigns of each of the parties hereto. 

IN WITNESS WHEREOF, the parties hereto have executed this 
agreement in duplicate originals. 


uyer UNITED GAS PIPE LINE CO. 


By By eee 
(Title) Vice President 
ATTEST: ATTEST: 


Secretary 
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[ 527] 
INDEX OF PURCHASERS 
(Continued) 
Service Agreement 
Date of Effective 
Purchaser Rate Schedules Execution Date Term 
United Gas Corporation (Continued) 
State of Texas (Continued) 

Jacksonville, Texas IND-C G-C 8- 1-54 7-25-62 

Jasper, Texas G-C 7-24-37 7-25-37 7-25-62 

Jonesville, Texas G-C 7-24-37 7-25-37 7-25-62 

Kilgore, Texas DG-C 7-24-37 7-25-37 7-25-62 

Kirbyville, Texas G-C: 7-24-37 7-25-37 7-25-62 

Laird Hill, Texas G-C 8- 1-54 7-25-62 

Latexo, Texas G-C 8- 1-54 7-25-62 

Lindale, Texas G-C 7-24-57 7-25-37 7-25-62 

Longview, Texas DG-C 7-24-57 7-25-37 7-25-62 

Lovelady, Texas G-C 8-1 -54 7-25-62 

Lufkin, Texas IND-C DG-C 8-1 -54 7-25-62 

Marshall, Texas IND-C DG-C 3 7-24-37 7-25-37 7-25-62 
Mineola, Texas G-C 7-24-37 7-25-37 7-25-62 “ 

Nacogdoches, Texas DG-C 8-1 -54 7-25-62 

New London, Texas G-C 8-1 -54 7-25-62 

Overton, Texas G-C 8-1- 54 7-25-62 

Price, Texas G-C 8-1- 54 7-25-62 

Riverside, Texas G-C 8-1- 54 7-25-62 
Rusk, Texas G-C 8-1- 54 7-25-62 ad 
San Augustine, Texas G-C 7-24-37 7-25-37 7-25-62 : 

Scottsville, Texas G-C 7-24-37 7-25-37 7-25-62 
_ Sexton City, Texas G-C 8-1- 54 7-25-62 ie 
Spring Hill, Texas G-C 7-24-37 7-25-37 7-25-62 J 

Swan, Texas G-C 7-24-37 7-25-37 7-25-62 
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INDEX OF PURCHASERS 
(Continued) 


Service Agreement 
Date of Effective 











Purchaser Rate Schedules Execution Date Term 
United Gas Corporation (Continued) 
State of Texas (Continued) 
Tatum, Texas G-C 8-1- 54 7-25-62 
Tenaha, Texas G-C 8-1- 54 7-25-62 
Timpson, Texas G-C 8-1- 54 7-25-62 
Trinity, Texas G-C 8-1- 54 17-25-62 
Troup, Texas G-C 8-1- 54 17-25-62 
m Turnertown, Texas G-C 8-1- 54 7-25-62 
a Vidor, Texas G-C 3-29-46 3-19-46 7-25-62 
Waskom, Texas G-C 17-24-37 17-25-37 7-25-62 
: Wills Point, Texas G-C 17-24-37 7-25-37 7-25-62 
‘ Walthall Natural Gas Company, 
Tylertown, Mississippi G-J 5-24-49 11- 4-49 7-25-62 
: Willmut Gas and Oil Company, 
Braxton, Mississippi G-J _9- 7-54 11-22-54 7-25-62 
— Collins, Mississippi G-J 8-20-43 8-20-43 17-25-62 
“ D'Lo, Mississippi G-J 8-20-43 8-20-43 7-25-62 
i East Jackson, Mississippi G-J 8-20-43 8-20-43 7-25-62 
Hattiesburg, Mississippi IND-JDG-J 8-20-43 8-20-43 17-25-62 
: Magee, Mississippi G-J 8-20-43 8-20-43 7-25-62 
Mendenhall, Mississippi G-J 8-20-43 8-20-43 7-25-62 
ah Mt. Olive, Mississippi G-J 8-20-43 8-20-43 17-25-62 
> Sanford, Mississippi G-J 8-20-43 8-20-43 7-25-62 
- Seminary, Mississippi G-J 8-20-43 8-20-43 7-25-62 
, Waveland, Mississippi, Town of, G-J 4- 5-54 11-31-73 
ca Wood, Hugh N. G-C 12- 1-44 9-15-45 7-25-62 


Issued By: A.D. Greene, Vice President 
Issued On: Dec. 1, 1954 


Effective: August 1, 1954 
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[ 530] 
[ Received Sep 30, 1955, F. P.C. ] 
Rate Schedule DG-J 
General Service for Large Volume Distributors 
Jackson Rate Zone 
1. Availability 
This rate schedule is available to any natural gas distributor 
(hereinafter called "Buyer") for the purchase of natural gas from United 
Gas Pipe Line Company (hereinafter called 'Seller") for resale ina 
Billing Area Unit located in Seller's Jackson Rate Zone when Buyer has 
executed with Seller a Service Agreement for the purchase of natural 
gas for such Billing Area Unit. 
2. Applicability and Character of Service 
This rate schedule shall be applicable to all natural gas delivered 
by Seller to Buyer for resale in such Billing Area Unit, except such 
natural gas as is purchased for resale for Large Volume Industrial Use 
Only under other rate schedules available to Buyer under this tariff. 
Deliveries of gas hereunder shall be firm gas and shall not be subject 
to curtailment or interruption except as provided in Sections 11 and 12 
of the General Terms and Conditions. 
3. Rate. 
23.3¢ per Mcf for all gas delivered during the billing month 
up to that number of Mcf obtained by multiplying the Bill- 
ing Demand for the month by 8. 
18.3¢ per Mcf for all gas delivered during the billing month 
in excess of the number of Mcf billed at 23. 3¢ per Mcf. 
4. Minimum Bill 
The minimum bili to Buyer for any billing month for service in 
each Billing Area Unit under this rate schedule shall be 70¢ per Mcf 
of the Billing Demand in effect for the billing month. 


Issued By: A.D. Greene, Vice President 
Issued On: September 29, 1955 Effective: April 1, 1956 
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[ 533] 
Rate Schedule G-J 
General Service for Small Volume Distributors (Optional) 
Jackson Rate Zone 
1. Availability 
This rate schedule is available to any natural gas distributor (here- 
inafter called "Buyer") for the purchase of natural gas from United Gas 
Pipe Line Company (hereinafter called 'Seller") for resale in a Billing 
Area Unit: 
(a) having a maximum daily demand which is, or is estimated 
to be, 5,000 Mcf a day or less, and 
4 (b) located in Seller's Jackson Rate Zone 
when Buyer has executed with Seller a Service Agreement for the pur- 
chase of natural gas for such Billing Area Unit. 
2. Applicability and Character of Service 
This rate schedule shall be applicable to all natural gas delivered 
ie by Seller to Buyer for resale in such Billing Area Unit, except such 
natural gas as is purchased for resale for Large Volume Industrial Use Only 
under other rate schedules available to Buyer under this tariff. Deliveries 
‘ of gas hereunder shall be firm gas and shall not be subject to curtailment 
or interruption except as provided in Sections 11 and 12 of the General 


Terms and Conditions. 


4 | 


: 3. Rate. 
‘ 22.3¢ per Mcf for all gas delivered. 
: 4. Minimum Bill. 
aA None. 
. | Received Sep 30, 1955, F. P.C. | 
: Issued By: A.D. Greene, Vice President 
Issued On: September 29, 1955 Effective April 1, 1956 
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[ 538] 
Rate Schedule IND-J [Rec'd Sep 30, 1955, 
Large Volume Industrial Use Only F.P.C. | 
Jackson Rate Zone 

1. Availability 

This rate schedule is available to any natural gas distributor 
(hereinafter called "Buyer") for the purchase of natural gas from 
United Gas Pipe Line Company (hereinafter called "Seller"') for resale 
for large volume industrial use only to industrial consumers located 
in Seller's Jackson Rate Zone, where Buyer has executed with Seller 
a Service Agreement for service for such industrial consumers. 
2. Applicability and Character of Service 

This rate schedule shall be applicable to all natural gas delivered 
by Seller to Buyer for resale for such large volume industrial use only. 
Deliveries of gas hereunder shall be firm gas and shall not be subject to 
curtailment or interruption except as provided in Sections 11 and 12 of the 
General Terms and Conditions, and Section 7 of the rate schedule. 
3. Rate. 

19. 5¢ per Mcf for all gas delivered. 


4. Minimum Annual Bill 


Commencing with the first January billing month following the 
initiation of service to a large volume industrial consumer, there shall 
be a minimum annual bill for service for each such large volume in- 
dustrial consumer. The minimum annual bill applicable to service for 
a particular consumer shall be the product of $0. 95 times the number of 
Mcf delivered to the consumer in question during the month of maximum 
deliveries to such consumer during the 12 billing month period com- 
mencing with each January. Should the sum of the monthly bills for gas 
sold for resale to the consumer in question during the 12-month period 
be less than the minimum annual bill as determined herein for service 
for such consumer for such period, then the amount by which the mini- 
mum annual bill exceeds the sum of the monthly bills shall be due and 
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payable with the twelfth month's bill for such period. 
Issued By: A.D. Greene, Vice President 
Issued On: September 29, 1955 Effective: November 1, 1955 


[2341] 


Article I 


Maximum Daily Delivery Obligation (Continued) 
For each Billing Area Unit covered by this Service Agreement, 


where Seller supplies to Buyer less than the entire requirements of 
gas for Buyer's distribution system or facilities served under this 
Service Agreement, Buyer shall, as nearly as practicable, receive 
gas hereunder at the same hourly and daily load factor as that at which 
Buyer receives its entire requirements of gas for such distribution 
system or facilities. 

Article IV 


Sales to Rural Consumers 


Where provision is made in Article I hereof for sale of gas for 
the purpose of this Article IV, Seller will deliver gas in addition to the 
quantities specified in Articles IT and III to Buyer in accordance with 
Section 4. 5 of the General Terms and Conditions of Seller's Tariff for 
resale by Buyer for domestic purposes to rural consumers through farm 
taps and rural service lines along and in the vicinity of Seller's pipe 
lines adjacent to and in the same general territory as any distribution 
system of Buyer supplied by Seller. Upon request therefor by Seller, 
Buyer will sell gas, purchased from Seller, to such rural consumers, 
for such purposes in accordance with Buyer's standard and applicable 
service policy, rate and contract, and all gas sold by Seller to Buyer 
for such purposes will be delivered to Buyer at the cut off valves at the 
termini of Seller's service taps, installed and operated above ground at 
Seller's cost and expense along and adjacent to its pipe line. 
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Article V 

Price 

All gas delivered hereunder shall be paid for by Buyer under 
Seller's Rate Schedule G-J, or any effective superseding rate schedules, 
on file with the Federal Power Commission. This agreement in all re- 
spects shall be subject to the appHeabie provisions of such rate schedules 
and to the General Terms and Conditions attached thereto and filed with 
the Federal Power Commission which are by reference made a part 
hereof. 

[9-56] 
| 2342] 


Article VI 
Term 


This agreement shall become effective on date of first deliveries 
and shall continue and remain in force and effect for a period ending 
August 1, 1962, at 7:00 A.M., provided, however, that if Buyer's pro- 
posed distribution system is not completed so that actual deliveries of 
gas can be commenced hereunder by January 1, 1956, this agreement 
shall automatically terminate on said date. 


Article VII 
Modification 


No modification of the terms and provisions of this Service Agree- 
ment, other than in Exhibit "A" as herein provided for, shall be or become 
effective except by the execution of a superseding Service Agreement. 


Article VII 
Subject Headings 


The subject headings of the Articles of this agreement are inserted 
for convenient reference and are not to be considered in any interpretation 
of same. * 


Article IX 
Agreements Being Superseded 
This agreement supersedes, cancels and terminates, as of the 


effective date of the term of this Service Agreement the following existing 
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arrangements, agreements, contracts and Service Agreements with re- 
spect to the sale of natural gas by Seller to Buyer for the purposes set 
forth in Article Ihereof: None 

[9-57] 


[ 2343] 


Article IX 
Agreements Being Superseded (Continued) 


Both parties shall be released from any and all obligations under said 
arrangements, agreements, contracts and Service Agreements except 
as to the obligation of Buyer to pay for all gas delivered hereunder by 
Seller prior to the effective date of the termof this Service Agreement, 
and for which payment has not been made. 


Article X 
Change of Ownership 
If all or any part of Buyer's distribution system or systems, into 


which the gas sold hereunder is received, are voluntarily sold or ex- 
changed by Buyer, then, and in such event, Buyer agrees that it will 
cause the person, firm or corporation so acquiring such facilities to take 
and hold the same subject to this agreement and subject to the obligation 
to fully and faithfully perform all of the obligations created by this agree- 
ment, and Buyer further agrees that it will incorporate appropriate 
covenants to this effect in any act of conveyance or instrument of trans- 
fer which may be executed by it. 

If all or any part of Seller's pipe line system through which the gas 
sold hereunder is delivered to Buyer is voluntarily sold or exchanged by 
Seller and Seller will thereby be rendered unable to supply to Buyer any 
gas which it is obligated to supply hereunder, then, and in such event, 
Seller agrees that it will cause the person, firm or corporation so ac- 
quiring such property to take and hold the same subject to this agreement 
and subject to the obligation to fully and faithfully perform all of the obli- 
gations created by this agreement applicable to the property so sold or 
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exchanged, and Seller further agrees that it will incorporate appropriate 
covenants to this effect in any act of conveyance or instrument of trans- 
fer which may be executed by it. 

[ 9-58] 


[2348] 


Article I 
Maximum Daily Quantity (Continued) 


Should Buyer desire, at any time any increase in maximum daily 
deliveries from Seller over and above the Maximum Daily Quantity of 
Seller specified above for any industrial customer, it may notify Seller 
in writing of the amount of the increase desired and of the date it de- 
sires the increased deliveries commenced. Within 120 days from the 
receipt of the notice, Seller shall notify Buyer in writing whether or not, 
considering, (a) the remaining term of the Service Agreement, (b) the 
requirements of Seller's other customers, (c) Seller's available gas and 
system capacity, and (d) whether Seller can obtain the necessary govern- 
mental authorizations and obtain and install any necessary additional 
equipment and facilities within the required time, Seller will be willing 
to furnish to Buyer the additional quantities of gas stated in Buyer's 
notice. 

If the notice from Seller states that it will furnish the additional 
quantities of gas, the applicable Maximum Daily Quantity shall be in- 
creased to include such additional gas effective on the date the parties 
agree upon in the new Service Agreement prepared to reflect the new 
understanding. If the notice from Seller states it will not deliver the 
additional quantities of gas covered by Buyer's notice, the Maximum 
Daily Quantity shall remain unchanged. 

For each large industrial use only customer covered by this Ser- 
vice Agreement, where Seller supplies to Buyer less than the entire 


requirements of gas for such industrial customer, Buyer shall, as 





» ~*~ +» 
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nearly as practicable, receive gas hereunder at the same hourly and 
daily load factor as that at which Buyer delivers to such industrial 
customer. 


Article IV 
Price 


All gas delivered hereunder shall be paid for by Buyer under Sel- 
ler's Rate Schedule IND-J, or any effective superseding rate schedules, 
on file with the Federal Power Commission. This agreement in all re- 
spects shall be subject to the applicable provisions of such rate schedules 
and to the General Terms and Conditions attached thereto and filed with 
the Federal Power Commission which are by reference made a part 
hereof. 


Article V 
Term 


This agreement shall become effective on May 1, 1955 and shall 
continue and remain in force and effect for a period ending August 1, 
1962, at 7:00 a.m. 

[ 10-10] 
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Article VI 
Modification 


No modification of the terms and provisions of this Service Agree- 
ment shall be or become effective except by the execution of a supersed- 
ing Service Agreement. 


Article VII 
Subject Headings 


The subject headings of the Articles of this agreement are inserted 
for convenient reference and are not to be considered in any interpreta- 
tion of same. 


Article VII 
Agreements Being Superseded 
This agreement supersedes, cancels and terminates, as of the 


effective date of the term of this Service Agreement the following 
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existing arrangements, agreements, contracts and Service Agreements " 
with respect to the sale of natural gas by Seller to Buyer for the pur- : 
poses set forth in Article I hereof: Gas Sales Contract dated August 20, . 
1943, as amended. a 

Both parties shall be released from any and all obligations under 
said arrangements, agreements, contracts and Service Agreements 4 
except as to the obligation of Buyer to pay for all gas delivered thereunder , 


by Seller prior to the effective date of the term of this Service Agree- 
ment, and for which payment has not been made. 


Article IX 
Change of Ownership 


If all or any part of Buyer's distribution system or systems into 


which the gas sold hereunder is received, are voluntarily sold or ex- ri 
changed by Buyer, then, and in such event, Buyer agrees that it will 
cause the person, firm or corporation so acquiring such facilities to > 


take and hold the same subject to this agreement and subject to the 

obligation to fully and faithfully perform all of the obligations created 

by this agreement, and Buyer further agrees that it will incorporate 

appropriate covenants to this effect in any act of conveyance or instru- 

ment of transfer which may be executed by it. 4 
[ 10-11] 


[ 2350) + 


Article IX 
Change of Ownership (Continued) 


If all or any part of Seller's pipe line system through which the 


gas soid hereunder is delivered to Buyer is voluntarily sold or ex- 
changed by Seller and Seller will thereby be rendered unable to supply 
to Buyer any gas which it is obligated to supply hereunder, then, and 

in such event, Seller agrees that it will cause the person, firm or 
corporation so acquiring such property to take and hold the same sub- 
ject to this agreement and subject to the obligation to fully and faith- 
fully perform all of the obligations created by this agreement applicable 
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to the property so sold or exchanged, and Seller further agrees that it 

will incorporate appropriate covenants to this effect in any act of 

conveyance or instrument of transfer which may be executed by it. 
Article X 


Successors and Assigns 
This agreement shall be binding upon and inure to the benefit of 


the successors and assigns of each of the parties hereto. 

IN WITNESS WHEREOF, the parties hereto have executed this 
agreement in duplicate originals. 
WILLMUT GAS & OIL COMPANY UNITED GAS PIPE LINE CO. 


(Buyer) 
By (lIllegible) By A. D. Greene 
President Vice President 
ATTEST: ATTEST: 
(Illegible) (Illegible) 
Secretary Secretary 


[10-12] 
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Article I 
Maximum Daily Quantity (Continued) 


For each Billing Area Unit covered by this Service Agreement, 
where Seller supplies to Buyer less than the entire requirements of 
gas for Buyer's distribution system or facilities served under Service 
Agreement, Buyer shall, as nearly as practicable, receive gas here- 
under at the same hourly and daily load factor as that at which Buyer 
receives its entire requirements of gas for such distribution system or 
facilities. 


Article IV 
Sales to Rural Consumers 


Where provision is made in Article I hereof for sale of gas for the 
purpose of this Article IV, Seller will deliver gas in addition to the 
quantities specified in Articles II and III to Buyer in accordance with 
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Section 4. 5 of the General Terms and Conditions of Seller's Tariff 

for resale by Buyer for domestic purposes to rural consumers through 
farm taps and rural service lines along and in the vicinity of Seller's 
pipe lines adjacent to and in the same general territory as any distribu- 
tion system of Buyer supplied by Seller. Upon request therefor by 
Seller, Buyer will sell gas, purchased from Seller, to such rural con- 
sumers, for such purposes in accordance with Buyer's standard and 
applicable service policy, rate and contract, and all gas sold by Seller 
to Buyer for such purposes will be delivered to Buyer at the cut off 
valves at the termini of Seller's service taps, installed and operated 
above ground at Seller's cost and expense along and adjacent to its pipe 
line. 


Article V 
Price 


All gas delivered hereunder shall be paid for by Buyer under Sel- 
ler's Rate Schedule DG-J, or any effective superseding rate schedules, 
on file with the Federal Power Commission. This agreement in all re- 
spects shall be subject to the applicable provisions of such rate schedules 
and to the General Terms and Conditions attached thereto and filed with 
the Federal Power Commission which are by reference made a part 
hereof. 

[10-15] 


[2354] 


Article VI 
Term 


This agreement shall become effective on May 1, 1955, and shall 
continue and remain in force and effect for a period ending August 1, 
1962, at 7:00 a. m. 


Article VII 
Modification 


No modification of the terms and provisions of this Service Agree- 
ment, other than in Exhibit "A" as herein provided for, shall be or 
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become effective except by the execution of a superseding Service 
Agreement. 


Article VII 
Subject Headings 
The subject headings of the Articles of this agreement are in- 


serted for convenient reference and are not to be considered in any 
interpretation of same. 


Article IX 
Agreements Being Superseded 


This agreement supersedes, cancels and terminates, as of the 
effective date of the term of this Service Agreement the following 
existing arrangements, agreements, contracts and Service Agreements 
with respect to the sale of natural gas by Seller to Buyer for the pur- 
poses set forth in Article I hereof: 

Gas Sales Contract dated August 20, 1943, as amended. 

[ 10-16] 
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Article IX 
Agreements Being Superseded (Continued) 
Both parties shall be released from any and all obligations under said 


arrangements, agreements, contracts and Service Agreements except 
as to the obligation of Buyer to pay for all gas delivered hereunder by 
Seller prior to the effective date of the term of this Service Agreement, 
and for which payment has not been made. 


Article X 
Change of Ownership 


If all or any part of Buyer's distribution system or systems, into 
which the gas sold hereunder is received, are voluntarily sold or ex- 
changed by Buyer, then, and in such event, Buyer agrees that it will 
cause the person, firm or corporation so acquiring such facilities to 
take and hold the same subject to this agreement and subject to the 


obligation to fully and faithfully perform all of the obligations created 
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by this agreement, and Buyer further agrees that it will incorporate 
appropriate covenants to this effect in any act of conveyance or instru- 
ment of transfer which may be executed by it. 

If all or any part of Seller's pipe line system through which the 
gas sold hereunder is delivered to Buyer is voluntarily sold or ex- 
changed by Seller and Seller will thereby be rendered unable to supply 
to Buyer any gas which it is obligated to supply hereunder, then, and in 
such event, Seller agrees that it will cause the person, firmor corpora- 
tion so acquiring such property to take and hold the same subject to 
this agreement and subject to the obligation to fully and faithfully per- 
form all of the obligations created by this agreement applicable to the 
property so sold or exchanged, and Seller further agrees that it will 
incorporate appropriate covenants to this effect in any act of conveyance 
or instrument of transfer which may be executed by it. 

| 10-17] 
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Article I 
Maximum Daily Quantity (Continued) 


For each Billing Area Unit covered by this Service Agreement, 
where Selier supplies to Buyer less than the entire requirements of 
gas for Buyer's distribution system or facilities served under this 
Service Agreement, Buyer shall, as nearly as practicable, receive 
gas hereunder at the same hourly and daily load factor as that at which 
Buyer receives its entire requirements of gas for such distribution sys- 
tem or facilities. 


Article IV 
Sales to Rural Consumers 


Where provision is made in Article I hereof for sale of gas for 
the purpose of this Article IV, Seller will deliver gas in addition to the 
quantities specified in Articles II and III to Buyer in accordance with 
Section 4. 5 of the General Terms and Conditions of Seller's Tariff for 
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resale by Buyer for domestic purposes to rural consumers through farm 
taps and rural service lines along and in the vicinity of Seller's pipe 
lines adjacent to and in the same general territory as any distribution 
system of Buyer supplied by Seller. Upon request therefor by Seller, 
Buyer will sell gas, purchased from Seller, to such rural consumers, 
for such purposes in accordance with Buyer's standard and applicable 
service policy, rate and contract, and all gas sold by Seller to Buyer 
for such purposes will be delivered to Buyer at the cut off valves at 

the termini of Seller's service taps, installed and operated above ground 
at Seller's cost and expense along and adjacent to its pipe line. 


Article V 
Price 


All gas delivered hereunder shall be paid for by Buyer under Sel- 
ler's Rate Schedule G-J, or any effective superseding rate schedules, 
on file with the Federal Power Commission. This agreement in all re- 
spects shall be subject to the applicable provisions of such rate schedules 
and to the General Terms and Conditions attached thereto and filed with 
the Federal Power Commission which are by reference made a part 


hereof. 
| 10-3] 


[ 2361] 


Article VI 
Term 


This agreement shall become effective on May 1, 1955, and shall 
continue and remain in force and effect for a period ending August 1, 
1962, at 7:00 a. m. 


Article VII 
Modification 


No modification of the terms and provisions of this Service Agree- 
ment, other than in Exhibit "A'' as herein provided for, shall be or be- 
come effective except by the execution of a superseding Service Agree- 


ment. 
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Article VII 
Subject Headings 
The subject headings of the Articles of this agreement are inserted 


for convenient reference and are not to be considered in any interpre- 
tation of same. 


Article IX 
Agreements Being Superseded 
This agreement supersedes, cancels and terminates, as of the 


effective date of the term of this Service Agreement the following ex- 
isting arrangements, agreements, contracts and Service Agreements 
with respect to the sale of natural gas by Seller to Buyer for the pur- 
poses set forth in Article I hereof: Gas Sales Contract dated August 
20, 1943, as amended. 

[| 10-4] 
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Article IX 
Agreements Being Superseded (Continued) 
Both parties shall be released from any and all obligations under said 


arrangements, agreements, contracts and Service Agreements except 
as to the obligation of Buyer to pay for all gas delivered hereunder by 
Seller prior to the effective date of the termof this Service Agreement, 
and for which payment has not been made. 


Article X 
Change of Ownership 
If all or any part of Buyer's distribution system or systems, into 


which the gas sold hereunder is received, are voluntarily sold or ex- 
changed by Buyer, then, and in suchevent, Buyer agrees that it will 
cause the person, firm or corporation so acquiring such facilities to 
take and hold the same subject to this agreement and subject to the ob- 
ligation to fully and faithfully perform all of the obligations created by 
this agreement, and Buyer further agrees that it will incorporate ap- 
propriate covenants to this effect in any act of conveyance or instrument 





[ 2362, 2367] 
37 


of transfer which may be executed by it. 

If all or any part of Seller's pipe line system through which the 
gas sold hereunder is delivered to Buyer is voluntarily sold or exchanged 
by Seller and Seller will thereby be rendered unable to supply to Buyer 
any gas which it is obligated to supply hereunder, then, and in such event, 
Seller agrees that it will cause the person, firm or corporation so ac- 
quiring such property to take and hold the same subject to this agree- 
ment and subject to the obligation to fully and faithfully performal of 
the obligations created by this agreement applicable to the property so 
sold or exchanged, and Seller further agrees that it will incorporate 
appropriate covenants to this effect in any act of conveyance or instru- 
ment of transfer which may be executed by it. 

[ 10-5] 
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Article III 
Maximum Daily Delivery Obligation (Continued) 


For each Billing Area Unit covered by this Service Agreement, 
where Seller supplies to Buyer less than the entire requirements of 
gas for Buyer's distribution system or facilities served under this 
Service Agreement, Buyer shall, as nearly as practicable, receive 
gas hereunder at the same hourly and daily load factor as that at which 
Buyer receives its entire requirements of gas for such distribution 
system or facilities. 


Article IV 
Sales to Rural Consumers 


Where provision is made in Article I hereof for sale of gas for the 
purpose of this Article IV, Seller will deliver gas in addition to the 
quantities specified in Articles II and II] to Buyer in accordance with 
Section 4. 5 of the General Terms and Conditions of Seller's Tariff 
for resale by Buyer for domestic purposes to rural consumers through 
far taps and rural service lines along and in the vicinity of Seller's 
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pipe lines adjacent to and in the same general territory as any distribu- 
tion system of Buyer supplied by Seller. Upon request therefor by Sel- 
ler, Buyer will sell gas, purchased from Seller, to such rural con- 
sumers, for such purposes in accordance with Buyer's standard and 
applicable service policy, rate and contract, and all gas sold by Seller 
to Buyer for such purposes will be delivered to Buyer at the cut off 
valves at the termini of Seller's service taps, installed and operated 
above ground at Seller's cost and expense along and adjacent to its 

pipe line. 


Article V 
Price 


All gas delivered hereunder shall be paid for by Buyer under Sel- 
ler's Rate Schedule G-J, or any effective superseding rate schedules, 
on file with the Federal Power Commission. This agreement in all 
respects shall be subject to the applicable provisions of such rate sched- 
ules and to the General Terms and Conditions attached thereto and filed 
with the Federal Power Commission which are by reference made a part 
hereof. 

| 9-144] 
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Article VI 
Term 


This agreement shall become effective on the date of first de- 
liveries of gas and shall continue and remain in force and effect for a 
period extending until July 25, 1962; provided, however, that if de- 
liveries of gas hereunder are not commenced by August 1, 1955, this 
agreement shall automatically terminate. 


Article VII 
Modification 


No modification of the terms and provisions of this Service Agree- 
ment, other than in Exhibit "A" as herein provided for, shall be or be- 


come effective except by the execution of a superseding Service Agreement. 
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Article VII 


Subject Headings 
The subject headings of the Articles of this agreement are inserted 


for convenient reference and are not to be considered in any interpreta- 
tion of same. 


Article IX 
Agreements Being Superseded 


This agreement supersedes, cancels and terminates, as of the 
effective date of the term of this Service Agreement the following ex- 
isting arrangements, agreements, contracts and Service Agreements 
with respect to the sale of natural gas by Seller to Buyer for the pur- 
poses set forth in Article I hereof: None 

\/ [ 9-145] 
[ 2369 ] 
Both parties shall be released from any and all obligations under said 
arrangements, agreements, contracts and Service Agreements except 
as to the obligation of Buyer to pay for all gas delivered hereunder by 
Seller prior to the effective date of the term of this Service Agreement, 
and for which payment has not been made. 


Article X 
Change of Ownership 


If all or any part of Buyer's distribution system or systems, into 
which the gas sold hereunder is received, are voluntarily sold or ex- 
changed by Buyer, then, and in such event, Buyer agrees that it will 
cause the person, firm or corporation so acquiring such facilities to 
take and hold the same subject to this agreement and subject tothe obli- 
gation to fully and faithfully perform all of the obligations created by this 
agreement, and Buyer further agrees that it will incorporate appro- 
priate covenants to this effect in any act of conveyance or instrument 
of transfer which may be executed by it. 

If all or any part of Seller's pipe line system through which the 
gas sold hereunder is delivered to Buyer is voluntarily sold or 





IEEE —_L Ee ee 





[2369, 2379] : 
40 


exchanged by Seller and Seller will thereby be rendered unable to sup- 
ply to Buyer any gas which it is obligated to supply hereunder, then, 
and in such event, Seller agrees that it will cause the person, firm or 
corporation so acquiring such property to take and hold the same sub- 
ject to this agreement and subject to the obligation to fully and faith- 
fully perform all of the obligations created by this agreement applicable 
to the property so sold or exchanged, and Seller further agrees that it 
will incorporate appropriate covenants to this effect in any act of con- 
veyance or instrument of transfer which may be executed by it. 

| 9-146] 


[ 2379] 
[Oct 21, 1955] 
UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman, 
Claude L. Draper, Frederick Stueck 
and William R. Connole. 


In the Matter of 


United Gas Pipe Line Company ) Docket No. G-9547 


[100-2 Formal ] 

ORDER SUSPENDING PROPOSED INCREASES IN RATES 

United Gas Pipe Line Company (United), on September 30, 1955, 
tendered for filing First Revised Sheet Nos. 1, 4, 6, 8, 10, 12, 14, 
16, 17, 17-A, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 30, 32, 99, © 
100, 101, 102, 103, 104, and revised Title Sheet, to its FPC Gas Tariff, 
First Revised Volume No. 1, and First Revised Sheet Nos. 54 and 57 4 
to its FPC Gas Tariff, Original Volume No. 1 proposing to take . 
effect as of November 1, 1955. By said filing United proposes a gen- 
eral rate increase to all of its sales for resale subject tothe jurisdic- 
tion of the Commission, except transportation for others. Said in- 
crease is estimated to be approximately $9, 978, 000 per year based 


on a test year ending April 30, 1955, as adjusted, or an increase of 
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approximately 14 per cent. 

United bases part of its proposed rate increase on claimed in- 
creases in the cost of purchased gas. It does not appear that such in- 
creases in cost will occur in fact on November 1, 1955, nor can it 
now be determined the amount which United will actually incur. 
Additionally, United is claiming a rate of return of 6-1/2 per cent, 
acquisition adjustment costs, an increased allowance for income taxes, 
and allocation of costs which do not appear to be justified. These, as 
well as other items of cost, have not been established and it appears that 
the increased rates and charges proposed in United's rate filing have not 
been shown to be justified, and may be unjust, unreasonable, unduly 
discriminatory or preferential or otherwise unlawful. 

Alabama Public Service Commission as well as numerous customer 
companies of United request that the proposed rates be investigated and 
after suspension a hearing be held to determine just and reasonable rates. 
The Commission finds: 

It is necessary and proper in the public interest and to aid in the 

enforcement of the provisions of the Natural Gas Act that the Com- 

mission enter upon a hearing concerning 


[ 2380] 
the lawfulness of the rates proposed by United in its filing of 
September 30, 1955, and that the rates in the above-designated 
tariff sheets Ls be suspended and the use thereof deferred as 
hereinafter ordered. 
The Commission orders: 
(A) Pursuant to the authority contained in Sections 4, 5, and 


1/ First Revised Sheet Nos. 16, 17, 17-A, 18, 19, and 20 to First 
Revised Volume No. 1 pertain to sales of gas for resale for industrial 
use only and therefore may not be suspended pursuant to Section 4 of 
the Natural Gas Act. 
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15 of the Natural Gas Act and the Commission's General 
Rules and Regulations (18 CFR, Chapter I), a public hear- 
ing be held upon a date to be fixed by notice from the Secre- 
tary concerning the lawfulness of the rates and charges pro- 
posed by United in its filing of September 30, 1955; and, 
pending such hearing and decision thereon, First Revised 
Sheet Nos. 1, 4, 6, 8, 10, 12, 14, 21, 22, 23, 25, 26, 27, 
28, 30, 32, 99, 100, 101, 102, 103, 104, and revised Title 
Sheet to its FPC Gas Tariff, First Revised Volume No. 1, 
and proposed First Revised Sheet Nos. 54 and 57 to its FPC 
Gas Tariff, Original Volume No. 1 be and the same hereby are 
suspended and the use thereof deferred until April 1, 1956, 
and until such further time as they may be made effective in 
the manner prescribed by the Natural Gas Act. 

(B) Interested State commissions may participate as provided by 
Sections 1.8 and 1. 37(f) of the Commission's Rules of Prac- 
tice and Procedure [18 CFR 1. 8 and 1. 37(f)]. 

By the Commission. 
/s/ J. H. GUTRIDE 


J.H. Gutride, 
Acting Secretary. 


Adopted: October 21, 1955 
Issued: October 26, 1955 
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Before 
Commissioners: Jerome K. Kuykendall, Chairman; Claude L. Draper, 


Seaborn L. Digby, Frederick Stueck and 
William R. Connole. [100-2 Formal] 
In the Matters of ) Docket Nos. G-1142, G-2019, et al. 
United Gas Pipe Line Company ) and G-9547 
ORDER ALLOWING TARIFF SHEETS TO TAKE EFFECT 
Adopted: January 5, 1956 Issued: January 6, 1956 
By order issued November 8, 1955, in Docket Nos. G-1142, 
G-2019, et al., the Commission modified and affirmed as modified the 
initial decision of the Presiding Examiner in these matters requiring 
United Gas Pipe Line Company (United), within 20 days from the issu- 
ance of the order, to make an appropriate filing which would eliminate 
Rate Schedule PL-2 and Rate Schedule PL-3 of its FPC Gas Tariff, 
Original Volume No. 1, applicable to the delivery and sale of natural 
gas in interstate commerce by United to Mississippi River Fuel Corpo- 
ration (Mississippi) for resale, and which would apply to Mississippi 
a single rate schedule which would be just, reasonable, not unduly dis- 
criminatory or preferential. 
In response to such requirement, United filed on November 16, 
1955, a letter calling to the attention of the Commission the filing made 
by it on September 30, 1955, which, in addition to proposing an increase 
in certain rates for sales of natural gas subject tothe jurisdiction of the 
Commission, included cancellation notices which would eliminate Rate 
Schedule PL-2 and PL-3 and would substitute therefor Rate Schedule 
PL-C which would then cover all pipe line sales in United's Central Rate 
Zone, including all sales to Mississippi. The September 30, 1955 
filing was suspended by order of the Commission issued October 26, 
1955, in Docket No. G-9547 until April 1, 1956, and until such further 
time as such tariff might be made effective in the manner prescribed 
by the Natural Gas Act. 
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Further, United's letter states that with respect to sales to Missis- 
sippi there was included in the aforesaid filing in Docket No. G-9547 
revised title sheet to United's FPC Gas Tariff, First Revised Volume 
No. 1, together with First Revised Sheet Nos. 54 and 57 to United's 
FPC Gas Tariff, Original Volume No. 1, under which notices were 
given that effective November 1, 1955, or such other date as may be 
prescribed by the Commission, United's Rate Schedules PL-2 and 
PL-3are to be cancelled and from and after the effective date of such 
cancellation, sales thereafter made to Mississippi will be billed 
under Rate Schedule PL-C, as set forth in the tariff, and which is the 
presently effective rate for sales to other pipe-line companies in United's 
Central Rate Zone. United further called the attention of the Commis- 
sion to First Revised Sheet No. 99 in United's F PC Gas Tariff, First 
Revised Volume No. 1, entitled "Index of Maximum Daily Quantities of 
Pipe Line Companies”. 


[ 2442] 

United states that the 'foregoing steps constitute full compliance" 
with the Commission's order issued November 8, 1955, and when the 
Commission issues appropriate authorization making the above described 
sheets effective, United's Rate Schedule PL-C will thereupon become 
applicable to all pipe line sales by United in its Central Rate Zone, 
including United's sales to Mississippi. 

It appears that if the foregoing tariff sheets, are made effective 
Rate Schedule PL-2 and PL-3 of United's FPC Gas Tariff, Original 
Volume No. 1, will be eliminated thus making applicable to Mississippi 
a single rate schedule which would be just, reasonable and not unduly 
discriminatory or preferential, all in satisfactory compliance with the 
requirement of November 8, 1955, order in Docket Nos. G-1142, 
G-2019, et al. 

Upon consideration of the aforesaid November 8, 1955, order, 
United's letter filed November 16, 1955 in response thereto, United's 
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filing of September 30, 1955, and the order of suspension issued Octo- 
ber 26, 1955, in Docket No. G-9547, the Commission orders: 


(A) 


(B) 


(C) 


The revised Title Sheet and First Revised Sheet No. 99 to 
United Gas Pipe Line Company's FPC Gas Tariff, First 
Revised Volume No. 1, and First Revised Sheets Nos. 54 

and 57 to United Gas Pipe Line Company's FPC Gas Tariff, 
Original Volume No. 1 be and they are hereby allowed to take 
effect as of November 8, 1955, all in satisfactory compliance 
with the requirement of the Commission's order issued Novem- 
ber 8, 1955, in the proceedings in Docket Nos. G-1142, 
G-2019, etal. 

Except to the extent modified herein, the order of the Com- 
mission issued October 26, 1955, in Docket No. G-9547 shall 
remain and continue in full force and effect, subject to further 
order or orders of the Commission. 

This order is without prejudice to any findings or orders which 
have been or may hereafter be made by this Commission in 
any proceeding now pending, or hereafter instituted, by or 
against United Gas Pipe Line Company. 


By the Commission. 


Leon M. Fuquay 
Secretary. 
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[ 2455] 
| Rec'd Jan 16, 1956] 
In the Matter of 
United Gas Pipe Line Company ) 
PETITION OF WILLMUT GAS AND OIL COMPANY 
FOR INTERVENTION 
Comes now Willmut Gas & Oil Company and, pursuant to Rule 
1. 8 of the Rules of Practice and Procedure of the Federal Power Com- 
mission and the Notice of the Commission issued December 1, 1955, 
files this its Petition for Intervention in the above styled proceedings. 
In support thereof Willmut respectfully shows: 


Docket No. G-9547 


1. Willmut, whose president is F.M. Tatum, is a Delaware 
corporation with its principal place of business in Hattiesburg, Missis- 
sippi, P.O. Box 1350. Willmut distributes natural gas within the 
State of Mississippi at Hattiesburg, Glendale, Sanford, Seminary, 
Collins, Magee, Sanitorium, D'Lo, Mendenhall, Braxton, East 
Jackson, Pearl City, McLaurin Heights, as well as to hundreds of 
rural or farm tap customers. In addition it has just completed con- 
siderable new lines and extensions to serve Dixie Pine and Palmers 
Crossing and the airport section South of Hattiesburg. 


[ 2456] 

2. According to United Gas Pipe Line Company (United) Willmut 
is under exclusive contract to purchase the gas it distributes from United 
until July 25, 1962, this contract being on file with the Commission, 
Rate Schedule FPC No. 73. The communities and customers served 
by Willmut are, according to said claim, dependent upon United for their 
gas supply, having no other source of fuel and are entitled to the pro- 
tection of the Natural Gas Act. 

3. This proceeding concerns the lawfulness of a general increase 
in United's rate schedules on file with this Commission. By its filing 
of September 30, 1955, United proposes an increase of 3.3¢ per Mcf, 
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some 18%, for natural gas purchased by Willmut for resale for domestic 






























and commercial use and an increase of 5¢ per Mcf, some 34%, for gas 
purchased for resale for industrial use. 

4. On October 26, 1955, this Commission issued an order sus- 
pending United's proposed increase in the rate for gas for domestic and 
commercial use until April 1, 1956, permitting the proposed increase 
in the rate for gas for industrial use to take effect November 1, 1955, 
and ordering a hearing concerning the lawfulness of the rates and charges 
proposed by United. The Commission based its order on its statement 
that "the increased rates and charges proposed in United's rate filing 
have not been shown to be justified, and may be unjust, unreasonable, 
unduly discriminatory or preferential or otherwise unlawful. " 


[ 2457] 
>. Willmut avers that just, reasonable, non-discriminatory and 
otherwise lawful rates for United cannot be established and no increase 
in existing rates can be allowed until United produces evidence to show 
and the Commission finds: 

(a) The just, reasonable and lawful cost of gas purchased 
by United from its affiliate Union Producing Company (Union) 
and from other sellers to United. 

(b) United's lawful rate base and the reasonable rate of re- 
turn thereon. 

(c) What portion of United's total operating expenses is in 
fact reasonably incurred in the transportation and sale of gas 
subject to the regulatory authority of the Commission under 
the Natural Gas Act. 

(d) The proper allocation of United's capital costs and operat- 
ing expenses among the various customers purchasing gas from 
United for resale at rates subject to the regulatory authority of 
the Commission under the Natural Gas Act. 
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(e) What United's practices are as to direct industrial and 

intra-state gas deliveries and whether they unduly burden the 

transportation and sale of gas subject to the regulatory authority 

of the Commission under the Natural Gas Act. 

6. It is submitted that, pursuant to Section 4 of the Natural Gas 
Act, United must be required to adduce at the hearings.substantial 
evidence on all of the foregoing issues and 


[ 2458] 
that Willmut, as a purchaser from United, is entitled to be made a 
party to the proceedings with full opportunity to cross-examine United's 
witnesses, to rebut its evidence and to introduce direct evidence on 
all of the foregoing issues. 
7. Willmut avers that it is peculiarly interested in and affected 
by this proceeding because: 

(a) United, when Willmut's local gas field failed, wrongfully 
refused it a gas supply and wrongfully took from Willmut approx- 
imately one-third of its customers. 

(b) United unlawfully discriminated against Willmut by not 
vouchsafing Willmut a city gate rate and by compelling Willmut 
to transport gas from Jackson through an individually owned line 
to Hattiesburg, suffering therein all losses. 

(c) United unlawfully assumed to abandon the pipe line from 
Jackson to Hattiesburg as a part of its distribution system for 
natural gas and to convert it exclusively into an intra-state fa- 
cility freed from the jurisdiction of the Commission. Docket 
No. G-1158. 

(d) United unlawfully discriminated against Willmut by not 
giving to Willmut the domestic and commercial rate of 17. 5¢ 
per Mcf given to Jackson and environs, by reason whereof Will- 
mut was compelled to institute Docket No. G-1158 to obtain relief 
and so thus did. ° 


[ 2459] 


49 


[ 2459] 

8. Willmut has a vital interest in the determination of the issue 
whether the changes in rates and charges are just, reasonable, non- 
discriminatory, non-preferential and otherwise lawful. Such interest 
is not adequately represented by any other party in the proceedings. 

WHEREFORE, Willmut prays leave to be made a party intervenor 
in the above styled proceedings, with the right to have due notice to 
F.M. Tatum, President, Willmut Gas & Oil Company, Hattiesburg, 
Mississippi and to those persons and firms whose names appear below 
of all filings, proceedings and actions taken by the Commission, United 
or any other party, the right to cross-examine the witnesses of United, 
the Commission and all other parties, the right to introduce evidence by 
way of both documents and oral testimony, and the right to argue on 
brief and orally all of the issues that may be raised in the proceedings. 

Respectfully submitted, 
Willmut Gas & Oil Company 
By Bryce Rea, Jr. 


Bryce Rea, Jr. 
Munsey Building 
Washington 4, D.C. 


Of Counsel 


Hannah, Simrall & Aultman 
Carter Building 
Hattiesburg, Mississippi 


Currie & Currie 
Box 29 
Hattiesburg, Mississippi 


Watkins & Rea 
Munsey Building 
Washington, D.C. 


Green, Green & Cheney 
Box 1666 
Jackson, Mississippi 
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[ 2460] 
VERIFICATION 


UNITED STATES OF AMERICA 
DISTRICT OF COLUMBIA 


Bryce Rea, Jr., being first duly sworn, deposes and says that 
he is one of counsel for Willmut Gas and Oil Company, that he has 
read the foregoing Petition for Intervention and is familiar with its 
contents, that he has executed the same for and on behalf of Willmut 
Gas and Oil Company, with full power and authority to do so, and that 
the facts set forth therein are true to the best of his knowledge, infor- 
mation and belief. 

/s/ Bryce Rea, Jr. 
Bryce Rea, Jr. 

Subscribed and sworn to before me, a Notary Public in and for the 
District of Columbia, this 16th day of January, 1956. 

/s/ Elsie L. Leishear 
My Commission expires Dec. 31, 1958. 


[ 2461] 
(CERTIFICATE OF SERVICE) 
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[ 2463] 

ANSWER OF UNITED GAS PIPE LINE COMPANY TO 

"PETITION OF WILLMUT GAS & OIL COMPANY FOR 

INTERVENTION 

NOW COMES United Gas Pipe Line Company (United) and files 
herewith its answer to the "Petition of Willmut Gas & Oil Company for 
Intervention" (Willmut) and says: 

1. The names and addresses of all persons upon whom it is re- 
quested that copies of any notices, motions, orders or other documents 
in this proceeding be served are: 


W.W. Brown W.O. Crain, General Counsel 
United Gas Pipe Line Co. United Gas Pipe Line Company 
P.O. Box 1407 P.O. Box 1407 
Shreveport, Louisiana Shreveport, Louisiana 

| 2464] 


C. Huffman Lewis, P. O. Box 1707, 

Shreveport, Louisiana 

Thomas Fletcher 

11th Floor Esperson Building 

Houston 2, Texas 

2. United admits that F.M. Tatum is President of Willmut; that 
Willmut distributes natural gas within the environs of Hattiesburg and 
other towns in Mississippi, including rural and farm tap customers; 
that Willmut is now in construction of, or may have just completed, 
certain new lines and extensions to its existing system. 

3. United denies paragraph 2 as written. It admits that Will- 
mut is obligated by contract to take its requirements of natural gas 
from United; that such contract was originally filed with this Commis- 
sion as Rate Schedule FPC No. 73. It denies that the rates and terms 
and conditions of such service are governed by said contract, which, 
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in such respect has long since been superseded, and says that the terms 
and conditions of such 


| 2465] 

service and the rates at which such service is rendered are governed 
by its applicable tariff and rate schedules now on file with this Com- 
mission. It shows that Willmut asserts, and has always asserted, that 
all of the service and delivery of natural gas made to it by United are 
subject to the jurisdiction of this Commission and are interstate in 
character. In fact, United shows that in Docket G-1158 Willmut so 
alleged and obtained from this Commission an adjudication that all 
of the services and deliveries made by United to Willmut are inter- 
state in character and subject to the jurisdiction of this Commission. 

4, Answering paragraph 3, United says that its application in 
the above docket on file with the Commission speaks for itself, and 
shows the rates proposed therein to be applicable to Willmut. 

5. United admits that this Commission on October 26, 1955, 
by order suspended the proposed rate increases in this Docket number 
for domestic use until April 1, 1956, 


[ 2466] 
and permitted the proposed increase in rates for industrial resale only 
to take effect on November 1, 1955, as otherwise provided by the Act, 
and that it ordered a hearing pursuant to Section 4(e) of the Act on the 
proposed rates, and that said order contained the language quoted in 
paragraph 4 of Willmut's petition, being the language of the Act author- 
izing the Section 4(e) hearing. 

6. Paragraph 5 of said petition to intervene does not allege any 
facts requiring United to answer, but contains a series of legal con- 
clusions which are not correct, and are therefore in all things denied. 

7. Answering paragraph 6, United agrees that Willmut, as a 
purchaser from it, is interested in the proceedings, but denies that 
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it is "entitled" to intervene, showing that whether it shall be permitted 
to intervene and the scope of its participation in the event it is permitted 
to intervene are solely and wholly within the discretion of the Commis- 
sion which is thoroughly competent and able, under the powers given it 


by the Act, to determine whether or not the proposed rates be just and 


reasonable. 


[ 2467] 

8. Answering paragraph 7, United shows that the matters therein 
contained are wholly irrelevant and immaterial to this proceeding or 
any issue involved in this proceeding. Said paragraph 7 is an attempt 
for prejudice and prejudicial purposes to revive and rehash the matters 
which were in issue between United and Willmut at Docket G-1158, 
which was denied by this Commission, whose judgment and decision 
therein is now final and has been fully carried into effect. United says 
that said paragraph 7 should be stricken and here moves that said para- 
graph 7 be dismissed from said petition to intervene. 

9. Answering paragraph 8, United admits as before that Willmut 
has an interest in the proceedings at Docket G-9547 but denies that its 
interest is not adequately represented by any other party and says that 
this Commission, which by the Act is charged with the protection of the 
public interest, is thoroughly competent and adequately able to test and © 
determine the propriety of the proposed increased rates in this pro- 


ceeding. 


[ 2468] 

WHEREFORE, premises considered United prays judgment of 
the Commission of its motion to dismiss paragraph 7 from said petition 
to intervene and prays judgment of the Commission of its answer to the 
intervention by Willmut; that upon the ordered hearing insaid above 
docket number its application for increase of rates be in all things 
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granted and approved as in said application is more particularly prayed; 
and for such other and further relief as the Commission deems just, 
meet and proper in the premises. 

Thomas Fletcher 

Thomas Fletcher 


Attorney for United Gas Pipe Line 
Company 


11th Floor Esperson Building 
Houston 2, Texas 


Of Counsel: 


W.O. Crain, General Counsel 
George D. Fiser 

P.O. Box 1407 

Shreveport, La. 


C. Huffman Lewis 
P.O. Box 1707 
Shreveport, La. 


[ 2469] 
VERIFICATION 


STATE OF TEXAS ) 
COUNTY OF HARRIS) 


BEFORE ME, the undersigned authority, on this day personally 
appeared THOMAS FLETCHER, who being by me duly sworn according 
to law, states that he is Counsel for United Gas Pipe Line Company, 
and by it authorized to execute the above and foregoing motion to dis- 
miss and answer, and this verification thereto, for and on behalf of 
and in the name of United Gas Pipe Line Company; that he has read the 
foregoing petition and is familiar with its contents, and that the facts 
set forth therein are true to the best of his knowledge, information and 
belief. 


Thomas Fletcher SY 
Thomas Fletcher 
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SUBSCRIBED AND SWORN TO before me, a Notary Public in and 
for Harris County, Texas, this the 24th day of January, 1956. 
Elizabeth Coghlan 
Elizabeth Coghlan 


Notary Public in and for 
Harris County, Texas 


My Commission Expires June 1, 1957. 


[2470] 
(CERTIFICATE OF SERVICE) 


[ 2473] 

Before Commissioners: Jerome K. Kuykendall, Chairman, 
Claude L. Draper, Seaborn L. Digby, Frederick Stueck 
and William R. Connole. 

In the Matter of ) 

UNITED GAS PIPE LINE CO. _) 

ORDER PERMITTING INTERVENTION 
Adopted: January 25, 1956. Issued: January 31, 1956 


Notices of intervention and petitions seeking leave to intervene 


Docket No. G-9547 


were filed as follows: 

Petitioner Date Filed 
Alabama Public Service Commission November 7, 1955 
Georgia Public Service Commission December 3, 1955 
Public Service Commission of the State of 

New York November 16, 1955 
Tennessee Public Service Commission November 22, 1955 
The East Ohio Gas Company ) 

The Peoples Natural Gas Company ) January 16, 1956 
New York State Natural Gas Corporation ) 
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Petitioner 
Equitable Gas Company 
City of Hattiesburg, Mississippi 
City of Jackson, Mississippi 
Memphis Light, Gas & Water Division 
City of Memphis, Tennessee 
City of Memphis, Tennessee 
Mississippi River Fuel Corporation 
Mississippi Valley Gas Company 
Mobile Gas Service Corporation 
Philadelphia Electric Company 
Public Service Electric and Gas Company 
Southern Natural Gas Company 
Texas Eastern Transmission Corporation 
Texas Gas Transmission Corporation 
Tyler Gas Service Company 
City of Tyler, Texas 
United Gas Improvement Company 
Willmut Gas & Oil Company 


[2474] 


Date Filed 
December 28, 1955 
January 13, 1956 
January 13, 1956 


November 7, 1955 
November 9, 1955 
January 6, 1956 

November 29, 1955 
October 10, 1955 

December 20, 1955 
November 2, 1955 
November 3, 1955 
November 8, 1955 


~ December 29, 1955 


January 16, 1956 
January 16, 1956 
January 13, 1956 
January 16, 1956 


United Gas Pipe Line Company filed motions to dismiss and answer 
to several of the above petitions to intervene, alleging that the partici- 
pation of such intervenors would not be in the public interest. We con- 
clude otherwise. 

The Commission finds: 

The participation of the above-named petitioners in this proceed- 

ing may be in the public interest. 
The Commission Orders: 

The above-named petitioners be and they hereby are permitted to 

become intervenors in this proceeding, subject to the rules and 

regulations of the Commission; Provided, however, That the 
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the participation of such intervenors shall be limited to matters 
affecting asserted rights and interests specifically set forth in 


such petitions for leave to intervene; and Provided, further, 


That the admission of such intervenors shall not be construed 
as recognition by the Commission that they might be aggrieved 
because of any order of the Commission entered in this proceed- 
ing. 
By the Commission. 
Leon M. Fuquay, 
Secretary. 


[ 2659 ] 

MOTION TO REJECT, CANCEL AND DISMISS RATE 

FILINGS INSOFAR AS THEY PURPORT TO INCREASE 

THE RATES FOR SALES OF GAS TO WILLMUT GAS AND 

OIL COMPANY, TO PROHIBIT SAID INCREASED RATES 

FROM BECOMING EFFECTIVE, AND TO REQUIRE 

REFUND OF INCREASES PAID 

Comes now Willmut Gas and Oil Company (Willmut), an inter- 
venor in this proceeding, and avers that upon February 27, 1956, the 
Supreme Court determined (a) Federal Power Commission v. Mobile 
Gas Service Co., 100 L. Ed. (Adv. ) 291 (Mobile Case); and (b) Federal 
Power Commission v. Sierra Pacific Power Co., 100 L. Ed. (Adv. ) 
300 (Sierra Case), establishing that a natural gas company specifically 
United Gas Pipe Line Company (United), : might not effect a rate increase 
by unilateral action and that an increased rate schedule filed in viola- 
tion of a contract is "a nullity insofar as it purport[s] to change the rate 
set by [the] contract... and... the contract rate remain|s] the 
only lawful rate". 
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Willmut supplements its protest and intervention precedently 
herein filed and, aligning itself with Mississippi Valley Gas Company, 
City of Jackson, Memphis Light, Gas & Water Division, 


| 2660] 

and the City of Memphis, intervenors herein, reiterates by adoption 
that said, to prevent prolixity, and supplementally moves the Federal 
Power Commission to reject, cancel and dismiss the rate filings assumed : 
to be made under Section 4(d) of the Natural Gas Act by United Gas Pipe ¢ 
Line Company in Dockets G-2210 and G-9547 to the extent that said ) 
filings purport to increase the rates*fd Willmut, to prohibit such of 
said increases as have not been made effective from being made 
effective, and to order the refund to Willmut, with interest at 6% per | 
annum, of such sums as have been collected pursuant to such of said | 
increases as have been unlawfully made effective. In support of this : 
Motion Willmut states as follows: 

1. Willmut purchases all of the gas it distributes from United 
Gas Pipe Line Company pursuant to a contract entered into on August 
20, 1943, and running until July 25, 1962, regularly filed with this 
Commission. Said contract makes provision for changes in rates by | 
mutual agreement between United and Willmut, or, failing such agree- : 
ment, by arbitration, as set forth in Section 7 of said contract. Said 
contract does not permit United to change the contract terms or the con- 
tract rates unilaterally, without the consent of Willmut, by filing changes 
pursuant to Section 4(d) of the Natural Gas Act. 

2. The rates provided in said contract were modified by the Fed- 


eral Power Commission in the exercise of its power under 


[ 2661] 
Section 5 of the Natural Gas Act in Docket G-1158. There has been no 
further valid modification of the terms of the contract or of the rates. 
While further modifications of rates were in fact made in Dockets 
G-2210 and G-9547, both of these modifications were effected 
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as the result of unlawful unilateral filings by United, without the consent 
of Willmut, under Section 4(d) of the Natural Gas Act. Both of these 
modifications were therefore void under the Mobile and Sierra Cases. 
Being void, they could not operate to change the legal rates for sales 
of gas to Willmut, and the legal rates remained those provided in said 
contract as modified by the Federal Power Commission in Docket 
G-1158. 

3. This Commission in 1948, in Docket No. G-1142, instituted 
a general investigation of the lawfulness of United's rates. Willmut, 
being wronged by United, instituted Docket No. G-1158, which, being 
consolidated with G-1142, was later heard independently and Willmut's 
rights to interstate service and to a rate reduction vouchsafed. Said 
matters in Docket No. G-1142 having dragged until 1954, by reason 
of factors wherefor this Commission and Willmut were in no way re- 
sponsible, especially the determination of a proper rate base, proper 
rates of return and divers other matters, there was a meéting of all 
parties to Docket Nos. G-1142, G-2019, G-2074, G-2210 and G-2220, 
with the Staff of the Commission, from which a settlement of such 
dockets and the 


[ 2662 ] 
rates involved was assumed to be agreed upon, subject toapproval by 
the Commission, by Willmut, with a reservation by Wilimut as to its 
suit pending against United in the Chancery Court of Forrest County, 
Mississippi, and all other similar litigations. 

Pursuant to this assumed agreement Willmut executed three ser- 
vice agreements providing for sales to it under Rate Schedule DG-J, 
Rate Schedule G-J, and Rate Schedule IND-J, and further providing 
that: 

"All gas delivered hereunder shall be paid for by Buyer 
under Seller's Rate Schedule (here is inserted the applicable 
tariff description), or any effective superseding rate schedules, 
on file with the Federal Power Commission. This agreement 
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in all respects shall be subject tothe applicable provisions of such 

rate schedules and to the General Terms and Conditions attached 

thereto and filed with the Federal Power Commission which are 
by reference made a part hereof. "' 

The settlement of Docket G-2210 and the action of Willmut in ex- 
ecuting service agreements thereafter did not deprive Willmut of its 
rights to its contract rates as modified in Docket G-1158. The Mobile 
Case holds that the Commission has no authority to change contract 
rates in proceedings instituted under Section 4 of the Natural Gas Act. 
The Commission thus had no jurisdiction to proceed in Docket G-2210. 
The Congress having withheld jurisdiction, it is axiomatic that no act 
or failure to act by either United or Willmut could confer jurisdiction. 
The Commission being without jurisdiction to proceed, its order issued 
as a result of 


| 2663] 
proceeding is of course of no legal force. Moreover, acquiescence 
in a violation of contract by reason of a mutual mistake of fact or law 
is ground, under familiar principles, for equitable relief. 19 Am. Jur., 
Equity Sec. 64 et seq. 

In any event, said agreements do not permit United's filing in Doc- 
ket G-9547. The agreements speak for themselves and as to none of 
them was there any agreement made or understanding had other than upon 
their face appears and in said reservation set forth, and especially 
Wilimut did not surrender its statutory and constitutional rights. United, 
as a corporation with rights for its stockholders having thus contracted 
for the specific rate, expiring in 1962, could not change that rate upon 
its ipse dixit, but if at all, only under the police power after full hear- 
ing with competent evidence, demonstrating that the public interest 
thus demanded in accordance with the Mobile and Sierra Cases. 

Willmut therefore avers that said filing G-9547 was andis a 
nullity and unlawfully and unconstitutionally, since its pretended date, 
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United has, over the protest of Willmut, exacted rates and charges 
wilfully and intentionally different from the contract rate, especially 
as to Hercules Powder Company, industrial rate, whereasto there is 
under United's contention no right whatsoever to a hearing nor to a 
refund and only a temporary right of suspension as to the resale rates, 
but as to neither any right of reparation through Commission action, 
and the amount thus being 


| 2664] 
exacted unlawfully and unconstitutionally under Willmut's protest is, 
to-wit: presently over $100, 000 a year, and will continue at substan- 
tially a similar rate. 

4. The quoted language from the three service agreements re- 
ferred to is contained in United's so-called standard service agreement, 
filed under Section 4(d) of the Natural Gas Act in compliance with Rules 
154. 81 through 154. 85 of the Commission's Rules provides, as herein- 
above quoted. 


Assuming arguendo (which Willmut denies) that the filing of this 


standard service agreement constituted a modification of the contract 
between Willmut and United and that it was not the type of unilateral mod- 
ification declared void by the Supreme Court in the Mobile Case, supra, 
the quoted provision cannot be interpreted to permit United to initiate 
rate changes by filings under Section 4(d) of the Natural Gas Act. It 
does not authorize United to seek rate changes, but rather only to effect. 
by appropriate filings such rate changes as the Commission, acting 
pursuant to Section 5 of the Natural Gas Act, constitutionally orders. 
This conclusion is compelled by the fact that Rule 154. 38(d)(3) of the 
Rules of the Federal Power Commission gives a natural gas company 
specific authority to include in its service agreement a provision that 

"it is or will be its privilege, under certainspecified conditions, to 
propose to the Commission a modification, change or substitution of 

the. then effective rate or charge . . . in a manner provided in 
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| 2665] 
Section 4 of the Natural Gas Act, as amended, and the regulations of 
this part." 
5. United's first filing in purported compliance with Rules 
154. 81 through 154. 85 was made on May 29, 1952, to be effective 
July 1, 1952. The standard service agreement so filed reserved to 
United just such a privilege. Article V, fixing rates, provided that: 
"All gas delivered hereunder shall be paid for by Buyer 
under Seller's Rate Schedules _, or any effective super- 
seding rate schedules, on file with the Federal Power Commis- 
sion. This agreement in all respects shall be subject to the appli- 
cable provisions of such rate schedules and to the General Terms 
and Conditions attached thereto and filed with the Federal Power 
Commission which are by reference made a part hereof. 
"The rates established by Seller are designed to reflect 
Seller's cost of rendering service and to provide a fair rate of 
return to Seller. In the event of an increase in Seller's cost, 
or of any change which would result in the rates of the Seller 
providing less than a fair rate of return, Seller shall have the 
right to revise its rates to reflect such change. Such revised 
rates shall be charged only after they have been filed with the 
Federal Power Commission and become effective in accordance 
with its rules and regulations. " 
This provision never became effective and was withdrawn. As 
has been seen, the price provision in the standard service agreement 
that was actually made effective contains no language similar or 


equivalent to the second paragraph quoted immediately above. 


[ 2666 ] 
It is submitted that the withdrawal of this provision clearly shows 
that United recognized that its contract with Willmut did not permit the 
unilateral filing of rate changes under Section 4(d) of the Natural Gas 
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Act and that it could not, therefore, properly include such a provision 

in its filing in compliance with Rules 154. 81 through 154.85. That it 
could not properly include such a provision in that filing is clear. Those 
Rules were designed to effect only a change in the form of contracts. 
They did not effect any change in substance. The Commission so stated 
and the United States Court of Appeals so held in United Gas Pipe Line 
Company v. F.P.C., 181. F.2d. 796 (C.A.D.C.). 

Moreover, the Rules themselves so provide. Rule 154. 81 makes 
them applicable to “effective schedules of rates . . . and contracts." 
Rule 154. 82 requires the restatement of "effective schedules of rates 

. - and contracts not prepared in accordance" with the form prescribed 
in Rules 154. 31 through 154.41, with the proviso that "price provisions 
which cannot be [so] restated. . . without effecting a change in rates 
or charges may be retained in effect without change". Rule 154. 84 
provides that the "restatement shall contain the provisions of schedules 
of rates. . . and contracts effective on the date the tariff is filed" and 
that "concurrent with the restatement, a natural gas company may pro- 
pose changes in rates, charges, classifications, service, practices, 
rules and regulations", but, significantly enough, not 


| 2667] 

in contracts. Finally, Rule 154. 85 provides that "each contract may 
be continued in effect and shall be considered as an executed service 
agreement" unless agreements are made effecting "a change or amend- 
ment in such contract" in which event a service agreement in appropri- 
ate form must be executed. 

It is submitted that not only the language of United's standard ser- 
vice agreement filed in compliance with Rules 154. 81 through 154. 85, 
but the comparison of that language with the language of the service 
agreement first filed and then withdrawn, and the very language of the 
Rules as well, demonstrate that United has no right vis a vis Willmut 
to file rate changes under Section 4(d) of the Natural Gas Act. 


[ 2667, 2668] 
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6. Wilimut avers that the interpretation by United of said con- . 
tracts and of Section 4(d) of the Act is contrary to the law and to the 
Constitution and that said Section 4(d), if thus correctly interpreted 
by United, contravenes the Fifth Amendment, in this, that pursuant a: 
thereto United is collecting and will retain without legal right thereto 
all excess over the lawful rates heretofore contractually fixed and es- 
pecially as to industrial gas, whereas to no waiting period whatsoever 
has been allowed, the basis of said unconstitutionality being a violation 
of the Fifth Amendment in these particulars: 

(a) Property of Willmut is being taken without due process by 
the unauthorized wilful and unlawful act of United; 


| 2668] 

(b) Said contracts, constituting property, are unlawfully and 
wilfully violated unilaterally by United upon the false averment that 
United has in its own uncontrolled discretion a right to raise its rates 
without administrative authorization validly thereasto vouchsafed by the 
Commission under a hearing had and competent proof adduced (Wichita 
R. & Light Co. v. Public Utilities Com., 260 U.S. 48, 67 L. Ed. 123, < 
approved in the Mobile Case); 

(c) The action assumed hereunder to be taken by United is the 
assertion of a power which cannot be to it constitutionally delegated 
Re Murchison, 349 U.S. 133, (Panama Refining Co. v. Ryan, 293 
U.S. 386, 70 L. Ed. 446); 

(d) The unadjudicated issues incident to rate investigation, Docket 
No. G-1142, et al, have been unlawfully assumed to be adjudicated in 
its favor to warrant its action by United when thereasto there is not 
that definiteness and certainty requisite to subvert its valid contract 
under alleged police power, there being a criminal penalty embraced 
in the Act (United States v. Cohen Grocery Co., 255 U.S. 81, 65 L. Ed. 

516); 
(e) Said Act is unconstitutional if so interpreted, in that there is 


no power to award reparation nor retroactively to fix rates and the sole 
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constitutional solution is a strict adherence of nullity in accordance 
with the decisions of the Supreme Court in the Mobile and Sierra Cases; 
and 

(f) United seeks to transform its Congressionally imposed con- 
tractual obligations into an unregulated operation vending at 


[ 2669 | 
pleasure with right to abandon at will. 

WHEREFORE, Willmut Gas & Oil Company prays the Commission 
to issue an order (1) rejecting, cancelling and dismissing the filings of 
United Gas Pipe Line Company in Docket G-2210 and Docket G-9547, 
insofar as they apply to Willmut, (2) prohibiting United from making 
effective as to Willmut such of its filings in Docket G-9547 as have not 
been made effective, (3) requiring United to refund to Willmut, with 
interest at 6% per annum, all amounts collected from Willmut in excess 
of the amounts that would have been collected at the rates in effect prior 
to United's filings in Dockets G-2210 and G-9547, and (4) granting all 
lawful relief prayed for in the intervention, and for such other relief 
as the Commission deems meet in the premises. 

Respectfully submitted, 
WILLMUT GAS & OIL COMPANY 


By /s/ Garner Green 
* * * 


By /s/ Bryce Rea, Jr. 
* * * Xx 


Of Counsel 
Hannah, Simrall & Aultman 
* * * 


Watkins & Rea 
* * * 
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[ 2670] 
Currie & Currie 
* x ae 
Green, Green & Cheney 
* * * 
VERIFICATION 


UNITED STATES OF AMERICA 
DISTRICT OF COLUMBIA 


Bryce Rea, Jr., being first duly sworn, deposes and says that 
he is one of counsel for Willmut Gas and Oil Company, that he has read 
the foregoing Motion and is familiar with its contents, that he has execu- 
ted the same for and on behalf of Willmut Gas and Oil Company, with 
full power and authority to do so, and that the facts set forth therein are 
true to the best of his knowledge, information and belief. 
/s/ Bryce Rea, Jr. 
Subscribed and sworn to before me, a Notary Public in and for 
the District of Columbia, this 9th day of April, 1956. 
/s/ Elsie L. Leishear 
My Commission Expires December 31, 1958. 


[ 2671] 
(CERTIFICATE OF SERVICE) 
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[ 2722] 
[Received April 23, 1956, F. P.C. ] 

ANSWER OF UNITED GAS PIPE LINE COMPANY TO 

WILLMUT GAS AND OIL COMPANY'S "MOTION TO 

REJECT, CANCEL AND DISMISS RATE FILINGS INSO- 

FAR AS THEY PURPORT TO INCREASE THE RATES FOR 

SALE OF GAS TO WILLMUT GAS AND OIL COMPANY, 

TO PROHIBIT SAID INCREASED RATES FROM BECOMING 

EFFECTIVE, AND TO REQUIRE REFUND OF INCREASES 

PAID." 

NOW COMES United Gas Pipe Line Company (United) and for answer 
to the Motion to Willmut Gas and Oil Company (Willmut) to reject, can- 
cel and dismiss rate filings, etc., based upon the decisions of the United 
States Supreme Court in United Gas Pipe Line Company vs. Mobile Gas 
Service Company and Federal Power Commission vs. Sierra Pacific 
Power Company, both decided by the Supreme Court of the United States 
on February 27, 1956, says: 


[ 2723] 
1. On pages 1 and 2 of Willmut's Motion, Willmut adopts and reiter- 
ates as its own the several Motions to dismiss filed in this Docket by 


Mississippi Valley Gas Company, City of Jackson, Memphis Light, 
Gas & Water Division, and the City of Memphis. Accordingly United 
here adopts the several Answers it has heretofore filed in response 
to the Motions by Mississippi Valley Gas Company, City of Jackson, 
Memphis Light, Gas & Water Division and the City of Memphis, as 
well as the Replies which United has heretofore filed to the Answers 
which some of the Movants filed to United's Answer, such adoption of 
its Answers and Replies by United being the same as though they each 
were set forth herein. 
2. 
United denies that it sells or that Willmut purchases natural gas 
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pursuant to a contract between the parties dated August 20, 1943. Sales 
and deliveries were made to Willmut under the contract of August 20, 
1943, as amended, until June 18, 1955, on which date there became 
effective three Service Agreements executed between Willmut and United 
(a) for resale by Willmut at Hattiesburg, : 


| 2724] 
Mississippi; (b) for resale by Willmut in towns and areas other than Hat- 
tiesburg; and (c) for industrial resale to Hercules Powder Company. 
Each of said Service Agreements expressly cancelled and terminated 
the contract dated August 20, 1943, as amended and provided that such 
contract as amended should be superseded by such Service Agreement. 
Such provision for cancellation and termination of the contract of August 
20, 1943, is contained in Article IX of Service Agreements (a) and (b) 
and in Article VIII of the Service Agreement (c). In paragraph 3, page 
4 of its Motion, Willmut admits the execution of these Service Agree- 
ments. 

3. 

United admits that the contract rate was reduced by the decision 
of the Commission at Docket G-1158. 

At Docket G-2210, United filed Notice of Change of City Gate or 
Town Border Sales, including those for service to Willmut. This docket, 
upon suspension, was consolidated with Docket G-1142, a rate investiga- 
tion initiated by the Commission pursuant to Section 5(a), and with other 
dockets pending. Upon a proposal of settlement, hearings were had be- 
fore the Presiding Examiner at which Frank M. Tatum, 


[ 2725] 
Esquire, President of Willmut, expressly approved said settlement and 
joined in the same. Thereafter, on 9 September, 1954, oral argument 
was had before the Commission at which time Mr. Tatum, President 
of Willmut, again argued the matter for Willmut, and in approving the 
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settlement said, inter alia: 
"We do believe that the proposed settlement, although not accep- 
table in all ways to everybody, is fair in the public interest, and 
gentlemen, that's what counts. We believe it is your duty and my 
duty to look after the public interest first." (Transcript, Docket 
G-1142, etal, p. 3131-2.) 
Thereafter in Opinion 277, the Commission noted and approved the 
acceptance of Willmut and ordered the agreed rates of the settlement 
put into operation. Thereby, such rates, being the filed rates, became 
the legal rates. Even under the Mobile rule, Willmut is concluded by 
its consent. Under Mobile, a contract providing for firm rates for a 
fixed time with no provision for change in rates was held to render un- 
authorized a filing of notice of change upon objection thereto by the other 
contracting party. Consent, however consent is made to appear, is 
sufficient. Obviously one owning a contractual right to object can al- 
ways Waive it. Willmut, expressly consenting, cannot now 


[ 2726] | 
be heard to claim that the settlement of Dockets G-1142, et al, includ- 
ing Docket G-2210, was in any manner unlawful as to it. 

With respect to Docket G-9547, United shows that the three Ser- 
vice Agreements above described executed by Willmut each contained 
the mutual agreement for change in rates, including that part reading: 

" * * * or any effective superseding rate schedules, on file 

with the Federal Power Commission" 
so that such filing was expressly authorized and permitted by reason of 
all of the matters contained in the Answers and Replies listed and 
adopted in paragraph 1 hereof. 

4. 

What is said in the preceding paragraph sufficiently answers the 
matter contained in paragraph 3 of Willmut's Motion. 

Certain additional matters require notice. The statement of the 
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holding of Mobile on page 4 of Willmut's Motion is completely inaccurate. 
Mobile does not hold that the Commission lacks power to change con- 
tract rates pursuant to a notice of change filed under Section 4. It 

holds that the utility is not authorized to file such a notice 


[ 2727 | 
of change in a contract rate where the other party to the contract ob- 
jects and there is no provision in the contract for change. No inhibi- 
tion to acceptance of the filing by the Commission of notice of change 
under Section 4 appears where a contract exists, if there be provi- 
sion for change, or absent a change provision, if the other party to 
the contract does not object or consents. 

Again, Mobile expressly holds that there is no such thing as a 
"proceeding" under Section 4. The Commission's power is said to be 
that of "review" set out basically and identically in Secs. 5(a) and 
4(e) save that Sec. 4(e) adds, in the case of 'newly changed" rates the 
suspension and refund powers. Indeed, the unity of scope and purpose 
of the review under the two sections is so complete that even where 
there is a Mobile type contract, Sierra Pacific concludes: 

"If the proceedings here satisfied in substance the requirements 

of Sec. 206(a), [substantially like Sec. 5(a) of the Act], it 

would seem immaterial that the investigation was begun as one 
into the reasonableness of the proposed rate rather than the 

existing contract rate. "' (Slip Opinion, p. 5). 


[ 2728] 

Wilimut neither acquiesced nor did it at any time later act under 
any mistake of fact or law, either mutual or intimate. It was fully 
advised and was present with its attorneys. The scope of its under- 
standing clearly appears in a statement made in support of the settle- 
ment of G-1142 et al, including G-2210, by F.M. Tatum, Esquire, 
Willmut's President, when, in commenting upon a suggestion made by 
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one of the parties, Mr. Tatum said: 

"I was amazed at the fact that we might get a settlement of 

rates here for the next ten or 15, 20, or 25 years. I wondered 

if Mississippi River Fuel will guarantee any customer a rate 

for six months or one year. If they will, I think I had better 

move to St. Louis and start distributing gas up there. I would 

like to have such a contract.'"' (Underscoring added.) (Transcript 

Docket G-1142, et al, p. 3069-70). 

D. 

For answer to paragraphs 4, 5, and 6 of Willmut's motion, United 
refers to its adoption set out in paragraph 1 hereof both as to the An- 
swers and Replies therein listed and adopted which give specific answer 
to all of the matters attempted to be set up in paragraphs 4, 5, and 6 
and to borrow a phrase from Willmut: "reiterates by adoption that 
said, to prevent prolixity". 


[2729] 

WHEREFORE, premises considered, United prays that the motion 
of Willmut be in all things denied, and for such other orders as the 
Commission deems proper. 

Respectfully submitted, 
UNITED GAS PIPE LINE COMPANY 
By /s/ Thomas Fletcher 
Counsel for Applicant: 


Wilburt O. Crain, 
George D. Fiser, 
P.O. Box 1407, 
Shreveport, Louisiana. 


Thomas Fletcher, 
11th Floor Esperson Building 
Houston 2, Texas. 


C. Huffman Lewis, 
Vernon W. Woods, 

P. O. Box 1707, 
Shreveport, Louisiana. 


[2730] 
72 


[ 2730] 
STATE OF TEXAS _) 
COUNTY OF HARRIS ) 

Personally came and appeared before me, the undersigned duly 
qualified and acting notary public, THOMAS FLETCHER, who being by 
me first duly sworn deposes and says: 

That he is of counsel for United Gas Pipe Line Company and is 
duly authorized to make this affidavit and that the facts set forth and the 
allegations made in the above and foregoing Answer of United Gas Pipe 
Line Company to the Motion of Willmut Gas and Oil Company to dismiss 
rate filings etc. , are true and correct to the best of his knowledge and 
belief. 

/s/ Thomas Fletcher 

SWORN TO AND SUBSCRIBED BEFORE ME on this the 20th day 

of April, 1956. 
/s/ Elizabeth Coghlan 
Notary Public in and for Harris 
County, Texas 

(SEAL) 

My Commission expires June 1, 1957. 


[2731] 
(CERTIFICATE OF SERVICE) 
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Before Commissioners: Jerome K. Kuykendall, Chairman; 
Seaborn L. Digby, Frederick Stueck, William R. Connole 
and Arthur Kline. 

OPINION NO. 295 
OPINION AND ORDER DENYING MOTIONS 
(Issued Oct. 2, 1956) 

On September 30, 1955, United Gas Pipe Line Company (United) 
filed revised sheets to its FPC Gas Tariff, to become effective November 
1, 1955, providing, among other things, increased rates for sales of 
natural gas subject to the jurisdiction of the Commission. The Commis- 
sion, by order issued October 26, 1955, suspended until April 1, 1956, 
all of such revised tariff sheets, except those covering the sale of gas 
for resale for industrial use only. 

Hearings in respect to these increased rate proposals were com- 
menced on January 6, 1956, but have not been concluded. United has, 
however, presented its complete case in direct support of the increased 
rates which are herein involved -- and the cross-examination of all but 
one of United's witnesses has been completed. 

Pursuant to appropriate motion of United, the suspended tariff 
sheets became effective as of April 1, 1956. 

Mississippi Valley Gas Company (Mississippi Valley), Memphis 
Light, Gas and Water Division jointly with the City of Memphis, Ten- 
nessee (Memphis), and the City of Jackson, Mississippi, active partici- 
pants in this proceeding, filed, respectively, on March 22 and 28, and 
April 2, 1956, motions 4 to (a) prohibit United's increased rates from 


1/ Mississippi Valley's motion is limited to United's increased rates 
insofar as they apply to Mississippi Valley's own purchases and those 
of its other suppliers, Texas Gas Transmission Corporation and South- 
ern Natural Gas Company. Memphis' motion is limited to the increased 
rates to its supplier, Texas Gas, and that of the City of Jackson to the 
increased rates to its supplier, Mississippi Valley. 
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becoming effective April 1, 1956, (b) reject in part such increased 
rates, and (c) 


[2777] 
order refunds under United's increased industrial use rates which were 
not suspended and which therefore became effective on November 1, 
1955. These several motions are based on the allegation that United's 
tariff filings of September 30, 1955, constituted unilateral changes in 
the "contractual rate" which are prohibited by the decision in United 
Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U.S. 332. 

United filed, on March 28 and April 6 and 9, 1956, answers to 
the above motions, alleging, inter alia, that (a) its service agreements 
with these movants grant either party the right to seek changes in accor- 
dance with the Natural Gas Act; and (b) the tariff, including the form of 


service agreement, is ex parte and may be changed unilaterally. Southern 


Natural Gas Company (Southern Natural), on March 30, 1956, and Texas 
Gas Transmission Corporation (Texas Gas), on April 2 and 5, 1956, 
filed answers in support of United's position that "mutual consent" to 
changes in rates was contemplated by and provided for in United's ser- 
vice agreements with them. 

Mississippi Valley, on April 9, 1956, filed "Answer to Motion of 
United Gas Pipe Line Company to Dismiss Motion of Mississippi Valley 
Gas Company to Reject, Cancel and Dismiss Rate Filings in Part." 
Memphis filed a similar answer on April 16, 1956. United, in turn, 
filed replies on April 19 and 20, 1956, respectively, to the "Answers" 
of Mississippi Valley and Memphis. 

Willmut Gas and Oil Company (Willmut), on the basis of the Mobile 
case, supra, and Federal Power Commission v. Sierra Pacific Power 
Co., 350 U.S. 348, filed, on April 13, 1956, its motion to (a) reject 
United's increased rates as to Willmut, (b) prohibit their becoming 
effective, and (c) require the refund of the increase in rates already 
paid by Willmut to United. Willmut's motion was answered by United 
on April 23, 1956. 
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Mobile Gas Service Corporation (Mobile Gas), which had thereto- 
fore filed its Petition of Intervention and Answer in opposition to the fil- 
ing of United for increased rates, filed, on April 13, 1956, an amend- 
ment to its said petition, whereby, in reliance upon the decision in the 
Mobile case, it sought to fortify its position. This filing by Mobile 
Gas is tantamount to a motion to reject United's increased rates as to 
it. United filed an answer to the amendment of Mobile Gas on April 23, 
1956. 

There is also outstanding a joint petition by Tyler Gas Company 
(Tyler Gas) and the City of Tyler, Texas (Tyler), filed October 21, 
1955, in this proceeding, for an order rejecting United's increased rates 
as to Tyler Gas Company. In their petition Tyler Gas and Tyler placed 
reliance upon the Mobile and Sierra cases, then before the Supreme 





Court on appeal, in support of the petition for rejection. On October 26, 
1955, United filed a motion to dismiss and answer to this joint petition. 
By 


[ 2778] 
letter, dated March 26, 1956, after decisions in the Mobile and Sierra 
cases, counsel for Tyler renewed its prior contention as to the illegality 
of United's increased rates which are the subject of the proceedings in 
Docket No. G-9547, as well as United's rates involved in the proceedings 
in Docket Nos. G-2019 and G-2210. 

Oral argument was heard by the Commission on May 25, 1956, on 
the aforesaid several motions and answers. 

Although Tyler Gas and Tyler participated in such argument in the 
proceedings in Docket No. G9547, further argument was had before the 
Commission on July 13, 1956, on the petition filed by Tyler Gas and 
Tyler in that proceeding -- and upon similar motions and petitions filed 
by these parties in the proceedings in Docket Nos. G-2210 and G-10592. 
We have separately considered these several motions and petitions of 
Tyler Gas and Tyler and a separate order disposing of them is being 
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issued concurrently herewith. Accordingly, in this instant order we 
shall not give further consideration to the petition of these parties 
filed in Docket No. G-9547. 
The several movants herein premise their motions solely upon - 
the decisions of the Supreme Court in the Mobile and Sierra cases. 
In those cases, the Court had before it the narrow question of the right 
of a natural-gas company or a public utility by unilateral action to change 
a definite and specific rate fixed for a definite and specific term of years 
by contractual agreement. The Court stated the question presented in 
the Mobile case specifically as follows: 
"The question presented in this case is whether under the 
Natural Gas Act, . . . a regulated natural gas company furnish- 
ing gas to a distributing company under a long-term contract may, 
without the consent of the distributing company, change the rate 
specified in the contract simply by filing a new rate schedule 
with the Federal Power Commission." 
The Court held that a specific contract rate so fixed could not be changed 
by a unilateral filing pursuant to section 4(d) of the Natural Gas Act. 
In the Mobile case, the rate for the gas was specifically stated 
and firmly fixed for the full 10-year term of the contract. Nothing was 
contained in the contract under scrutiny in that case which indicated 
either directly or by implication that the rate could be changed by uni- be 
lateral action of United. It was a static rate for 10 years, and, unless 
the purchaser consented to a change in the rate, United was bound by 
obligations of the contract. Such was the view of the Supreme Court on 
the facts in the Mobile case. 


[2779] 
In its opinion in the Mobile case the Supreme Court stated: e's 
"Section 4(d) [ of the Natural Gas Act] provides not for the 
filing of 'proposals’ but for notice to the Commission of any 
‘change. . . made by' a natural gas company... If the purported 
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change is one the natural gas company has the power to make, 

the 'change' is completed upon compliance with the notice require- 

ment and the new rate has the same force as any other rate - 

it can be set aside only upon being found unlawful by the Commis- 

sion. "' 

Elsewhere, the Court recognized the powers of the Commission under 
section 4(e) of the Act - 
". ,. . (1) to preserve the status quo pending review of the 

new rate by suspending its operation for a limited period and (2) 

thereafter to make its order retroactive, by means of the refund 

procedure, to the date the change became effective. " 

After careful consideration of the record herein -- particularly 
the agreements between United and its customers, including the several 
petitions and motions, the answers thereto and the arguments in support 
thereof, we are of the opinion that the rate filing by United, which is 
the subject of this proceeding, is one which United had the right and 
power to make pursuant to the provisions of section 4(d) of the Natural 
Gas Act. Accordingly, this proceeding was properly instituted pursu- 
ant to section 4(e) of the Act. We are of the further opinion that the 
decision of the Supreme Court in the Mobile case does not require a 
contrary conclusion. Rather, we conclude that the filing of United and 
this proceeding relating thereto are wholly consistent with the holdings 
of the Court in that case and in the Sierra case. 

As noted before, the increased rates, which are the subject of 
this proceeding -- and the target of the motions and petitions here 
involved -- were filed by United on September 30, 1955. Our concern, 
therefore, is with the service agreements (contracts) between United 
and its customers as in effect at that date 2 and whether thereunder 


2/7 The pertinent agreement with Mississippi Valley is dated March 25, 
1955; Mobile's agreement is dated January 1, 1936, as amended; 
Southern Natural's are dated May 7, 1951 and September 30, 1952; 
Texas Gas' agreements are dated April 16, 1945, and August 11, 1952; 
and the several agreements of Willmut are dated September 7, 1954, 
February 28, 1955 and May 6, 1955. 
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United had the "power to make" the change in rates. 
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The provisions of the several service agreements between United, 
as seller, and Mississippi Valley, Southern Natural, Texas Gas, and 
Willmut, as purchasers, are materially different fromthe aforemen- 
tioned agreement between United and Mobile which was the subject of 
consideration by the Supreme Court in the Mobile case. Unlike the 
contract between Mobile and United which was before the Court, the 
pertinent agreements between United and Mississippi Valley, Southern 
Natural, Texas Gas and Willmut, as in effect on September 30, 1955, 
do not fix an absolute or static rate. Rather, these latter agreements 
simply provide that the rate to be charged shall be the effective rate on 
file from time to time with the Commission. 

The pricing provision in United's standard form of service agree- 
ment, as contained in its tariff, which is the form of agreement between 
United and these purchasers, reads as follows: 

"All gas delivered hereunder shall be paid for by Buyer under 

Seller's Rate Schedules [here is inserted the designation of the 

appropriate schedules as contained in the filed tariff], or any 

effective superseding rate schedules, on file with the Federal 

Power Commission. This agreement in all respects shall be 

subject to the applicable provisions of such rate schedules and to 

the General Terms and Conditions attached thereto and filed with 

the Federal Power Commission which are by reference made a 

part hereof. " 

The words "or any effective superseding rate schedules on file 
with the Federal Power Commission" clearly contemplate the under- 
standing and intent of the contracting parties that changes could properly 
be made by United in the rates contained in the applicable rate schedules 
in effect at the time of execution of the service agreement. It is equally 
clear that it was the understanding and intent of the parties that the 
purchaser would pay the rates set out in the applicable rate schedules 
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effective from time to time and that changes could be made therein by 
United under the procedures established under section 4 of the Act. 

This is the only reasonable interpretation that can be given to the above- 
quoted contract provision as an expression of the intent of the contract- 
ing parties. Otherwise the quoted phrases are meaningless and surplus- 
age. But contracts -- like statutes -- will and must be read to give 
meaning to the whole, and are presumed to fully express the intent 

of the parties. 
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It follows too that the changes contemplated by the agreements 
were unilateral changes to be proposed by United. The purchasers, 
although having a right to file a complaint against the rates being 
charged, have no correlative right under the statute to file a schedule 
of proposed changes in the seller's rates. This is a right reserved to 
the natural-gas company providing the service. Knowledge of these 
facts must be attributed to the parties to the agreements. 

Unless the language of the agreements be interpreted as we have, 
it can only be concluded that by such language the parties intended merely 
that the first effective rates would continue in effect until changed 
by the Commission under the provisions of section 5 (a) of the Natural 
Gas Act. Such an interpretation, however, would imply that the parties 
were merely agreeing to comply with the Act, and the orders of the Com- 
mission thereunder. Since they are under obligation to so comply and 
subject to penalties if they do not, such an interpretation would deprive 
the contractual provisions of meaning and substance. This would be 
improper and should not be done. 

At the time of the filing by United on September 30, 1955, of the 
increased rates and charges which are the subject of this proceeding 
there was in effect a so-called "pre-existing contract" between United 
and Mobile, dated January 1, 1936, which had been amended by a number 
of supplemental agreements. This contract, as particularly amended 
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by a supplemental agreement dated July 30, 1946, was the subject of 
the Court's consideration in the Mobile case. However, prior to the 
subject filing by United, Mobile and United on June 6, 1955, entered 
into a fully superseding agreement. This new agreement was in the 
standard form of service agreement, as set forth in United's tariff 
and containing the language heretofore discussed. 

Although dated June 6, 1955, the superseding agreement of Mobile 
and United did not become effective until February 8, 1956, upon the 
completion by United of certain additional facilities necessary to pro- 
vide Mobile the additional and expanded service contemplated by the 
new contract. The fact that this agreement did not actually become 
operative until after United's filing of September 30, 1955, does not 
affect at all the views heretofore expressed as to the apparent under- 
standing and intent of the contracting parties entering into this standard 
form of service agreement. Actually, this purpose and intent 


[ 2782] 
is even more deliberately indicated by the actions of Mobile. Not only 
did Mobile enter into the above-mentioned agreement of June 6, 1955, 
prior to United's filing, but, on November 10, 1955 -- subsequent to 
United's filing -- Mobile entered into a new agreement containing the 
identical pricing provision heretofore quoted, which is standard in the 
tariff form of service agreement. It is even more significant that on 
July 2, 1956 -- after the decision of the Supreme Court in the Mobile 
case and after the arguments before us on the several petitions and 
motions here involved (in which Mobile did not participate) -- Mobile 
entered into a new agreement with United which supersedes all prior 
agreements. This latest -- and presently effective contract between 
Mobile and United -- like the prior agreements of June 5 and Novem- 
ber 10, 1955, clearly evidences the intent, purpose and agreement of 
the parties that United should have the power to make filings with the 
Commission of changes in the rates and charges in effect from time 
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to time. 

In addition to the previously mentioned agreement in standard 
tariff service agreement form, United and Texas Gas also have an effec- 
tive so-called "pre-existing contract", which, pursuant to section 154. 85 
of the Commission's Regulations Under the Natural Gas Act, has been 
restated. The basic contract, dated April 16, 1945 (United's Rate Sched- 
ule FPC No. 78-A), provided for a base price of 8 cents per Mcf, with 
a provision for adjustment in the event of an increase or decrease in 
taxes related to the production or sale of gas. However, on the same 
date, April 16, 1945, United, by unilateral action -- without written 
concurrence of the other party -- advised by letter that it would accept 
a base price of 5. 7 cents per Mcf, with a provision for adjustment in 
the event of an increase or decrease in taxes related to the production 
or sale of gas. So far as this record shows, Texas Gas continued to 
pay the rates provided in the contract of April 16, 1945, as so amended, 
until August 3, 1952, when United's conversion tariff, submitted in 
compliance with the Commission's Order No. 144, Docket No. R-107, 
became effective. (Order No. 144 added sections 154. 1-154. 86 to 
the Commission's Regulations Under the Natural Gas Act [18 CFR 154. 1- 
154. 86]). The conversion tariff so filed occasioned a change in the 
rates previously paid United by Texas Gas. Since that time Texas Gas 
has continued to pay -- without protest -- the rates provided in the 
applicable rate schedules effective from time to time as filed with the 
Commission. 


[ 2783] 

Further, there is to be considered the actions of the parties under 
the contracts. Excepting only the action of Mobile under a prior and 
superseded contract, which was the subject of the Supreme Courts 
decision in the Mobile case cited before, and the petition of Tyler Gas 
and Tyler, which is the subject of a separate consideration and order, 
not one of the many purchasers under contracts with United contended 
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prior to the decision in the Mobile case that the rate filing of United 
here under consideration -- or any prior change in rates -- was in 
contravention of the provisions of the contract. Nor did they contend 
that United did not have the right under their several contracts to make 
a unilateral change in the first effective price thereunder -- or that the 
changes made were contrary to the purpose and language of the contracts. 
Since each customer was directly informed of United's filing now under 
consideration, as well as previous rate increase filings, and Mobile and 
Tyler Gas were the only customers who, prior to the Mobile decision, 
contended that such changes were contrary to the terms of their agree- 
ments with United, it can only be concluded that all other customers 
were of the belief that their agreements gave United the power to make 
unilateral changes in the existing rates. 

This view is supported by Southern Natural and Texas Gas. These 
two customers, both in their answers in support of the position of 
United in this instant matter and in oral argument before us, have stated 
that it was the understanding and intent of the contracting parties to grant 
United the Power to make changes in rates pursuant to section 4(d) of 
the Natural Gas Act, without waiver, however, of the right of the pur- 
chasers to oppose such changes in proceedings before the Commission 
for the purpose of testing the reasonableness and justness thereof. 

And these parties, as well as practically all other customers of United, 
have acted through the years in accordance with this contractual pur- 
pose and intent. 

Section 235 (e) of the Restatement of the Law of Contracts states 
that: 

"If the conduct of the parties subsequent to a manifestation 

of intention indicates that all the parties placed a particular 

interpretation upon it, that meaning is adopted if a reasonable 

person could attach it to the manifestation. " 
With only four recent exceptions, all of United's customers have given 
a uniform interpretation to the price provision of United's service 
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agreement form -- and their conduct has been in accord therewith. 

The instant complaints of Mississippi Valley, Memphis Light, 
Gas and Water Division, and the City of Memphis with respect to the 
contracts of their suppliers, Southern Natural and Texas Gas, with 
United presents an anomalous situation. The contracting parties are 
in complete agreement as to the meaning and purpose of their con- 
tracts. Yet, these third parties -- 
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these strangers to the contracts -- seek to impose upon the contracting 
parties a construction of the contracts which is wholly opposed to the pur- 
pose and intent of the contracting parties and the language of the contracts. 
We recognize that there is serious question as to the standing of these 
strangers to the contracts to challenge the provisions thereof and the 
conduct of the parties thereunder, but even if they do have standing 
to challenge the contracts of others their contentions are without merit 
and not supported. 


Under the Mobile and Sierra decisions, parties may still agree 


between themselves to the filing of changes in rates such as proposed 
by United in this proceeding. There is no interdict in either the Mobile 
or the Sierra cases against such an agreement between the parties. 
The above-quoted language from United's service agreements with the 
movants and others clearly indicates that mutual consent is provided in 
the service agreement to the filing by United for a change in rates and 
charges, pursuant to section 4(d) of the Natural Gas Act. The service 
agreements provide that the rates on file shall be the effective rates. 
United's proposal for increased rates in this proceeding does not con- 
stitute a prohibited unilateral change of a contract, for the contract 
language supplies the purchaser's assent to United's filing of a change 
in rates. 
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The Commission further finds: 
No good cause exists for the Commission to grant the motions 
filed herein by Mississippi Valley Gas Company, Memphis Light 
Gas and Water Division and the City of Memphis, Tennessee, 
the City of Jackson, Mississippi, Willmut Gas and Oil Company, 
or to grant the request of Mobile Gas Service Corporation, styled 
an Answer and Amendment thereto, which in effect constitutes a 
motion to reject. 

The Commission orders: 
The aforesaid motions filed herein by Mississippi Valley Gas Com- 
pany, Memphis Light, Gas and Water Division and the City of 
Memphis, Tennessee, the City of Jackson, Mississippi, Willmut 
Gas and Oil Company, and the Answer and Amendment to Answer, 
which constitutes a motion to reject, filed herein by Mobile Gas 
Service Corporation, be and they are each hereby denied. 

By the Commission. Commissioner Kline not participating. 

/s/ LEON M. FUQUAY 


Leon M. Fuquay, 
Secretary. 
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[2788] 
[ Filed Oct. 26, 1956, Office of the Secretary, F.P.C. ] 
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PETITION OF WILLMUT GAS AND OIL COMPANY 

FOR REHEARING 

Comes now Willmut Gas and Oil Company and, pursuant to Section 
19(a) of the Natural Gas Act and Rule 1. 34 of the Rules of Practice and 
Procedure of the Federal Power Commission, files this, its Petition 
for Rehearing of Opinion and Order No. 295 in the above styled matter, 
issued October 2, 1956. 

In support of this Petition Petitioner states as follows: 

Specifications of Error 

1. The Commission erred in finding that no good cause exists to 
grant the motion filed by Willmut on April 13, 1956 to (1) reject United's 
increased rates as to Willmut in Docket Nos. G-2210 and G-9547, (2) 
prohibit United from making effective such of its rates as had not become 
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effective at the time the motion was filed, and (3) require United to 
refund to Willmut, with interest at six percent per annum, all amounts . 
collected from Willmut in excess of the amounts that would have been 
collected at the rates in effect prior to United's filings in Docket Nos. 
G-2210 and G-9547. 

2. The Commission erred in failing to find that there are valid 
and subsisting contracts between Willmut and United and that United's 
increased rate filings in Docket Nos. G-2210 and G-9547 were made in 
violation of those contracts and were therefore unlawful and should be 
rejected. 

3. The Commission erred in finding that the execution by Willmut 
of United's Standard Form of Service Agreement containing the provi- 
sion quoted on page 5 (Mimeo. ) of Opinion No. 295 constituted an 
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agreement between United and Willmut that changes in United's rates 
to Willmut could be made by United under Section 4 of the Natural Gas 
Act without the prior consent to the filing of such changes by Willmut. 
4. The Commission erred in failing to find that it was without 

jurisdiction or authority to proceed inDocket No. G-2210 or in Docket 
No. G-9547 regardless of any action or failure of action by United or + 
Willmut, and that its Opinion and Order No. 277 in Docket No. G-2210 ‘ 
is of.no legal force. 


[ 2791] 

5. The Commission erred in failing to find that, assuming Will- 
mut's acquiescence in United's filings in Docket Nos. G-2210 and 
G-9547, such acquiescence was acquiescence in a violation of contract » 
by reason of a mutual mistake of fact and law by the parties to the con- 
tracts which is ground for granting Willmut the relief it seeks. 

6. The Commission erred in failing to find that the interpretation 
of the contracts between Willmut and United and of Section 4(d) of the 
Natural Gas Act urged by United and adopted by Opinion No. 295 is 
contrary to the law and to the Constitution of the United States. 

7. The Commission erred in failing to find that Section 4(d) of 
the Natural Gas Act, if interpreted to permit United to change its rates 
to Willmut without its prior consent, contravenes the Fifth Amendment : 
to the Constitution of the United States. 

8. The Commission erred in denying the Motion filed by Willmut 
on April 13, 1956. 

ARGUMENT d 

The argument in support of the foregoing Specifications of Error J 
is set forth in the document entitled "Motion to Reject, Cancel and Dis- . 
miss Rate Filings insofar as they Purport to Increase the Rates for 
Sales of Gas to Willmut Gas and Oil Company, to Prohibit said Increased 
Rates from Becoming Effective, and to Require Refund of Increases 
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Paid, "* filed in Docket No. G-9547 on April 13, 1956, and in the docu- 
ment entitled "Brief for Willmut Gas and Oil Company in Support of 
Motion to Reject, Cancel and Dismiss Rate Filings of United Gas Pipe 
Line Company, "' bearing on its title page "Docket No. G-9547" but filed 
on June 11, 1956 in Docket No. G-10592 as a part of the Motion to Re- 
ject, Cancel and Dismiss Rate Filings therein. Both of said documents 
have been served on the parties of record in Docket No. G-9547 and 
because of their bulk are by reference incorporated herein and made 
a part hereof as though physically attached hereto. 

WHEREFORE, Willmut Gas and Oil Company prays the Commis- 
sion forthwith to grant a rehearing of its Opinion and Order No. 295, 
issued October 2, 1956, and to grant the relief requested by Willmut 
Gas and Oil Company in its Motion of April 13, 1956 in Docket No. 
G-9547 and to grant such further relief as the Commission deems meet 
in the premises. 

Respectfully submitted, 


/s/ Garner Green 
* * x 


/s/ Bryce Rea, Jr. 
* ok x 


Counsel For Willmut Gas and Oil 
Company 


Of Counsel: 


Hannah, Simrall & Aultman 
* ok Ok 


Currie & Currie 
x Ok Ox 


Green, Green & Cheney 
Watkins & Rea 
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[ 2793] 
VERIFICATION 


UNITED STATES OF AMERICA 
DISTRICT OF COLUMBIA 


Bryce Rea, Jr., being first duly sworn, deposes and says that 
he is one of counsel for Willmut Gas and Oil Company, that he has read 
the foregoing Petition for Rehearing and is familiar with its contents, 
that he has executed the same for and on behalf of Willmut Gas and Oil 
Company, with full power and authority to do so, and that the facts set 
forth therein are true to the best of his knowledge, information and belief. 

/s/ Bryce Rea, Jr. 

Subscribed and sworn to before me, a Notary Public in and for 

the District of Columbia, this _—s day of October, 1956. 
/s/ Elsie L. Leishear 
My Commission Expires December 31, 1958. 


[2794] 
(CERTIFICATE OF SERVICE) 
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Before Commissioners: Jerome K. Kuykendall, Chairman; 
Frederick Stueck, William R. Connole and Arthur Kline. 
ORDER DENYING APPLICATIONS FOR REHEARING 
(Issued November 23, 1956) 

Mississippi Valley Gas Company, the City of Memphis, and the 
Memphis Light, Gas and Water Division, jointly (Joint Applicants), and 
Willmut Gas and Oil Company (Willmut), filed on October 26, 1956, 
applications for rehearing of the Commission's Opinion No. 295, and 
accompanying order, issued October 2, 1956. 

Willmut alleges certain specifications of error, which are es- 
sentially the same as those heretofore alleged in its motion which was 
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a subject of consideration in said opinion and order. In support of its 
application, Willmut relies upon the arguments made in the aforemen- 
tioned motion and a brief previously filed in support thereof. The points 
of alleged error do not present any issues which have not been hereto- 
fore fully considered by the Commission. We find nothing in the appli- 
cation for rehearing which justifies or requires a disposition of these 
issues in a manner other than that heretofore made in our Opinion No. 
295 and accompanying order. 

Similarly the application for rehearing filed by the Joint Applicants, 
while alleging that the Commission erred in certain specific findings and 
conclusions expressed in the Opinion No. 295 and order, is based upon 
contentions which are essentially the same as those specifically dealt 
with in said opinion and order in the disposition of the issues raised 
by the several pleadings of these Joint Applicants heretofore considered 
in this proceeding. Accordingly, we do not find it necessary to review 
herein the findings and conclusions expressed in the opinion and order. 
Nor do we find anything in this joint application which justifies or re- 
quires a change in the views set forth in the opinion and order. 

The Commission finds: , 

(1) The applications for rehearing of our Opinion No. 295 and 
accompanying order issued on October 2, 1956, set forth no 
new facts and no principles of law which either were not fully 
considered by the 
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Commission when it adopted said opinion and order or which 
having now been considered warrant any change in our modifi- 
cation of such order. All contentions and objections not 
specifically discussed herein have been considered and found 
either without basis in law or support in fact, but are not 
sufficiently material to warrant individual treatment or have 
been adequately disposed of otherwise. 
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(2) Apart from our consideration of the applications for rehear- 
ing, further consideration of said Opinion No. 295 indicates 
that it should be amended as hereinafter ordered to include 
an omission therefrom. 

The Commission orders: 

(A) The aforementioned Opinion No. 295, as issued on October 2, 
1956, is hereby amended to add the following, which shall 
follow page 7 thereof (mimeo. ed. ): 

"In addition to the standard form of service agreement, 
dated September 30, 1952, between United and Southern 
Natural Gas Company, which has been previously discussed, 
there was also in effect on September 30, 1955, another 
agreement between United and Southern Natural, dated 

May 7, 1951. The latter is also a so-called 'pre-existing 
contract’ covering the sale of gas produced in the Carthage 
(Texas) Field and in the Floyd Field in Louisiana, which, 
pursuant to section 154. 85 of the Commission's Regulations, 
has been restated. So far as this record shows, Southern 
Natural continued to pay the rates and charges provided 

in the contract of May 7, 1951, until August 3, 1952, 

when United's conversion tariff, submitted in compliance 
with the Commission's Order No. 144, Docket No. R-107, 
became effective. The conversion tariff so filed occasioned 
a change in the rates previously paid United by Southern 
Natural under this contract. Since that time Southern 
Natural has continued to pay the rates provided in the 
applicable rate schedules effective from time to time as 

set forth in United's FPC Gas Tariff filed with the Commis- 
sion. 

"The contract of May 7, 1951, between United and Southern 
Natural was superseded in its entirety by a new agreement 
between these parties, dated November 1, 1955, which is 
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in United's standard form of service agreement and con- 
tains the standard pricing provision heretofore discussed. 
The agreement of November 1, 1955, was subsequently 
superseded by the presently effective agreement between 
these parties dated March 8, 1956, which is also in the 
standard form of United and contains the standard pricing 


provision. " 


[ 2813] 

(B) The applications for rehearing of our Opinion No. 295 and 
accompanying order as filed on October 26, 1956, by Missis- 
sippi Valley Gas Company, the City of Memphis, and the 
Memphis Light, Gas and Water Division, jointly, and Will- 
mut Gas and Oil Company are each hereby denied. 

By the Commission. 
/s/ LEON M. FUQUAY 


Leon M. Fuquay, 
Secretary. 


[ 2815] 
Docket No. G-9547 Litigation 
USCA D.C. No. 13683 
June 29, 1953 
Reference F. P.C. Rate Schedule No. 73 
UNITED GAS PIPE LINE COMPANY 
This statement is made pursuant to Section 154. 85 of Federal 
Power Commission Rules and Regulations with reference to the existing 
Gas Sales Agreement between United Gas Pipe Line Company and Will- 
mut Gas & Oil Company, or their predecessors in title, dated August 
20, 1943, as amended and supplemented. 
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This Contract, as amended and supplemented, continues in effect 
as an executed Service Agreement for service to the extent that the pro- 
visions thereof are not superseded by or inconsistent with the applicable ati 
provisions of the Rate Schedules and General Terms and Conditions of 
United Gas Pipe Line Company's Federal Power Commission Gas Tariff. 

The following provisions of said Contract, and amendments and 
supplements thereto (herein identified by F. P.C. Supplement Number 
to the above numbered Rate Schedule) remain in effect and have not been ) 
superseded by said Gas Tariff: 


Part Retained at 
Preamble All | 
Article I All ! 
a All i 
* I All | 
“ 2 paragraphs beginning with 13th line of : 
page 5 and ending on 15th line of page 6. : 
mw ONE All | 
oe All J 
o we Last sentence | 
" XIV All : 
nw BNL | All except last sentence ‘ 
' XVII 1st sentence except words "check meters" | 
" XVI All 
"  XXI All 
" Xx All i 
" XXIV All 
Testimonium Clause and Signatures All 
Supplements: » 
Supplement No. 3 1st three paragraphs 
Supplement No. 5 ist three paragraphs 


Supplement No. 6 ist three paragraphs 
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[ 2816] 
Docket No. G-9547 Litigation 
USCA D.C. No. 13683 
May 29, 1952 
Reference F. P.C. Rate Schedule No. 73 
UNITED GAS PIPE LINE COMPANY 

This statement is made pursuant to Section 154. 85 of Federal 
Power Commission Rules and Regulations with reference to the existing 
Gas Sales Agreement between United Gas Pipe Line Company and Will- 
mut Gas & Oil Company, or their predecessors in title, dated August 
20, 1943, as amended and supplemented. 

This Contract, as amended and supplemented, continues in effect 
as an executed Service Agreement for service to the extent that the 
provisions thereof are not superseded by or inconsistent with the appli- 
cable provisions of the Rate Schedules and General Terms and Conditions 
of United Gas Pipe Line Company's Federal Power Commission Gas 
Tariff. 

The following provisions of said Contract, and amendments and 
supplements thereto (herein identified by F. P.C. Supplement Number 
to the above numbered Rate Schedule) remain in effect and have not been 
superseded by said Gas Tariff: 

Part Retained 

Preamble All insofar as it pertains to East Jackson, 

Mississippi. 
Article I All 
II All 
Ii All 
IV 2 paragraphs beginning with 13th line of 
page 5 and ending on 15th line of page 6. 
All 
All 
Last sentence 
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Part Retained 
Article XIV All 
" XVI All except last sentence 
" XVII ist sentence except words "check meters" 
" Xvi All 
"  XXI All 
" Xx All 
" XXIV All 
Testimonium Clause and Signatures All 


Supplements: 
Supplement No. 3 
Supplement No. 5 
Supplement No. 6 


lst three paragraphs 
1st three paragraphs 
1st three paragraphs 


«i 


i 
a! 
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[ 2827] 

[Excerpts From Contract dated August 20, 1953, between 

United Gas Pipe Line Company and Willmut Gas and Oil 

Company | 

* * 2 * * * * 
Metal Works Bulletin E-2. In the computations of the hourly orifice 
coefficient, the calculations of 'X" shall be carried to six decimals 
and 'C" shall be determined to three decimal places by interpolation 
from tables on pages 76 and 77 of Metric Metal Works Bulletin E-2. 
The pressure base, flowing temperature and specific gravity factors 
used shall consist of four significant figures, unless the first digit 
is "1", in which case five significant figures shall be used. 

(7) In determining the volume of gas delivered through the orifice 
during a daily period, either the observation method or the orifice chart 
integrator shall be used in reading the meter chart. The sum of the 
extensions obtained from the reading or integration of the meter charts 
shall be multiplied by the hourly orifice coefficient, corrected in ac- 
cordance with paragraphs (2) and (3) above, to obtain the gas volume 
for that chart. 

When positive meters are used for the measurement of the gas 
hereunder, the flowing temperature of the gas delivered shall be as- 
sumed to be sixty (60) degrees Fahrenheit, and no correction shall be 
made for any variation therefrom; provided, however, that Seller shall 
have the option of installing recording thermometers, and if Seller ex- 
ercises such option and installs such thermometers correction shall 
be made for each degree variation in temperature from sixty degrees 


(60°) Fahrenheit in the average flowing temperature for each monthly 


period. 
VI. 
This agreement shall be for a term beginning August 20, 1943, 
and ending July 25, 1962. 
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[ 2828] 
VII. 

During the period beginning with the effective date of this agree- 
ment and ending July 25, 1947, the price to be paid by Buyer to Seller 
for each one thousand (1, 000) cubic feet of gas sold and delivered to 
Buyer hereunder shall be as follows: 

A. For all gas delivered by Seller to Buyer for resale and dis- 

tribution to Buyer's domestic consumers, twenty-five cents 

(25¢) per thousand (1, 000) cubic feet. 

The amount of domestic gas delivered hereunder during 
any month (being the gas to which the above mentioned rate is 
applicable) shall be the total volume of gas billed for such month 
by Buyer to its residential consumers plus the total volume of gas 
billed for such month by Buyer to its commercial and other con- 
sumers whose individual rate from Buyer for such month is 
thirty-one and one-fourth cents (31-1/4) or more per thousand 
(1, 000) cubic feet. 

B. For all gas delivered by Seller to Buyer for resale to in- 

dustrial consumers, eighty per cent (80%) of the proceeds re- 

ceived or receivable by Buyer therefor from each such industrial 
consumer, without deduction for unpaid accounts, except in such 
instances where delivery is made by Buyer through separate 
facilities not a part of Buyer's general distribution systems, in 

which instances the price to be paid shall be ninety per cent (90%) 

of the proceeds received or receivable by Buyer therefor from 

each such industrial consumer, without deduction for unpaid 
accounts; provided, however, that Seller shall receive not more 
than twenty-five cents (25¢) per thousand (1, 000) cubic feet for 
all such gas and shall receive not less than sixteen cents (16¢) 
per thousand (1, 000) cubic feet therefor except in such cases, 

if any, as Seller may consent in writing to a lesser amount. 
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All gas sold by Buyer to its consumers, except domestic 
gas as defined above, shall be classified as industrial gas to 
which the rates provided in this subdivision B shall apply. 


[ 2829] 
C. For all other gas used by Buyer the prices to be paid by 
Buyer shall be as follows: 
(a) For gas so used or delivered for residential ori com- 
mercial purposes, the price shall be twenty-five cents (25¢) 
per thousand (1, 000) cubic feet. 
(b) For gas so used or delivered for any purposes other 
than the purposes set forth in subparagraph (a) of this sub- 
division C, the weighted average rate charged Buyer by 
Seller for industrial gas delivered hereunder during the 
month for which settlement is made. 
D. For unaccounted for gas (computed as provided in Section 
VII hereof), the prices to be paid by Buyer to Seller shall be 
as follows: 
(a) For unaccounted for gas allocated to deliveries of 
domestic gas, as provided in Section VIII hereof, twenty- 
five cents (25¢) per thousand (1, 000) cubic feet; 
(b) For unaccounted for gas allocated to deliveries of 
industrial gas, as provided in Section VIII hereof, the 
weighted average rate charged Buyer by Seller for indus- 
trial gas delivered hereunder during the month for which 
settlement is made; 
(c) For unaccounted for gas allocated (as provided in 
Section VII hereof) to the gas used by Buyer for residential 
and commercial purposes, twenty-five cents (25¢) per 
thousand (1, 000) cubic feet; and for unaccounted for gas 
allocated to gas used by Buyer for any other purposes, 
the weighted average rate charged Buyer by Seller for 
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industrial gas delivered hereunder during the month for 
which settlement is made. 
The price to be paid by Buyer to Seller for each one thousand 
(1, 000) cubic feet of gas sold and delivered to Buyer hereunder during 
each succeeding five (5) year period of this agreement, after July 25, 
1947, shall be determined by agreement between the parties not less 
than 


[ 2830] 
twelve (12) months prior to the beginning of each of such five (5) year 
periods and failing so to agree the determination of the price shall be 
submitted to arbitration as hereinafter in this Section VII provided. 

In the event no price has been agreed upon within twelve (12) 
months prior to the beginning of any five (5) year period to which the 
price is to apply, such price shall be determined in the following man- 
ner: Either party hereto may notify the other party in writing of the 
name of an arbitrator selected by such party and the other party hereto 
shall thereupon select an arbitrator and notify, in writing, the party 
first giving notice of the name of a second arbitrator. If such other 
party shall fail within twenty (20) days after receiving notice from the 
first party giving notice to name a second arbitrator, then the party 
first giving notice may, on five (5) days written notice to the other party, 
apply to the person who is the Judge then senior in office of the District 
Court of the United States of America, having jurisdiction for the South- 
ern District of Mississippi, or any Federal Court of similar jurisdiction 
in said district, for the appointment of such second arbitrator for or 
on behalf of the other party and in such case the arbitrator appointed 
by the person who is such Judge shall act as if named by the other party. 
The two arbitrators chosen as above provided for shall, within ten (10) 
days after the appointment of the second arbitrator, choose the third 
arbitrator, and in the event of their failure so to do within said ten 
(10) day period, either of the parties hereto may in like manner on five 
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(5) days notice to the other party apply 


[ 2831] 
to the person who is such Judge for the appointment of a third arbitrator, 
and in such case the arbitrator appointed by the person who is such Judge 
shall act as third arbitrator. The board so constituted shall fix a reason- 
able time and place for a hearing at which time each of the parties hereto 
may submit such evidence as it may see fit. Such board shall determine, 
within thirty (30) days after the matter is submitted to it, the price to 
be paid for the gas delivered hereunder during the five (5) year period 
under consideration. 

The action of a majority of the members of such board shall 
govern and their decision in writing shall be final and binding on the 
parties hereto. Each party shall pay the expenses of the arbitrator 
selected by or for it and all other costs of the arbitration shall be 
equally divided between the parties hereto. 

vi. 

For the purpose of billing and accounting for gas delivered here- 
under the day shall begin at seven o'clock (7:00) A.M. and extend to 
seven o'clock (7:00) A.M. on the following calendar day, and the month 
(hereinafter called "billing month") shall begin at seven o'clock (7:00) 
A.M. on the twentieth (20th) day of the calendar month and extend to 
seven o'clock (7:00) A. M. on the twentieth (20th) day of the following 
calendar month. 

On or before the fifth (5th) day of October, 1943 and on or before 
the fifth (5th) day of each month thereafter, throughout the term of this 


contract, Buyer shall render to Seller at its office at 
* * * * * 
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QUESTIONS PRESENTED 


1. Whether contracts between a natural gas company 
and a purchaser, filed with the Federal Power Commission 
in compliance with that Commission’s exercise of its gen- 
eral rule making authority, were properly construed to 
nullify the obligation of the natural gas company not to 
unilaterally increase its rates for sales of gas to the pur- 
chaser without the purchaser’s consent. 


2. Does the Natural Gas Act confer upon the Federal 
Power Commission the power to accept proposed increases 
in the rates for sales of gas filed unilaterally by a natural 
gas company when existing rates are contained in con- 
tracts between the natural gas company and its purchaser 
and the purchaser has not consented to the proposed in- 
crease? 
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No. G-9547 were made in violation of those 
contracts and were therefore unlawful and 
should be rejected 


Point II—Respondent erred in failing to find that it is 
without jurisdiction or authority to entertain 
and United has no power to make the pro- 
posal for increased rates for sales of gas by 
United to Willmut in Docket No. G-9547 and 
that those proposed increased rates are there- 
fore a nullity and must be rejected 


Conclusion 
Appendix A—Rules Involved 


Appendix PRES Sales Contract Between United Gas 
Pipe Line Company and Willmut Gas and 
Oil Company, dated August 20, 1943, in- 
eluding Section 154.85 Statements filed 
May 29, 1952 and June 29, 1953. 








Table of Contents Continued 


TABLE OF CITATIONS 
CasEs : Page 


| Federal Power Commission v. Mobile Gas Service 
Corporation, 350 U.S. 332, 76 S. Ct. 373 2,7 

. Montana Dakota Utilities Co. v. Northwestern Public 
Service Co., 341 U.S. 246, 71 S. Ct. 692 

' Portsmouth Gas Co. v. Federal Power Commission, 
No. 13,528, C.A., D.C., June 25, 1957, F.2d. .. 

| United Gas Pipe Line Co. v. Federal Power Com- 
mission, 181 F. 2d. 796, 86 U.S. App. D.C. 314 ... 6 


SratureEs : 
Natural Gas Act, U.S.C.A. Title 15 


Routes: 


Regulations Under the Natural Gas Act, C.F.R. 
Title 18 





IN THE 


United States Court of Appeals 


For Tse Distzicr or Cotumsm Cracorr 


No. 13,683 


Wuiuimor Gas anp On, Company, Petitioner 


v. 
Frprean Powre Commission, Respondent 
Unstrep Gas Prez Love Company, Intervenor 


BRIEF FOR PETITIONER 





On Petition for Review of Order of the 
Federal Power Commission 


JURISDICTIONAL STATEMENT 


The jurisdiction and venue of this Court are founded 
on Section 19(b) of the Natural Gas Act, 15 U. S. C. A. 
7l7r(b). That Section gives this Court jurisdiction to 
review orders of the Federal Power Commission. 


On September 30, 1955, United Gas Pipe Line Company 
filed with Respondent in Docket No. G-9547 increases in 
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its rates for sales of natural gas to Petitioner. (Record 
422). Petitioner challenged this filing by an appropriate 
pleading, alleging that it was in violation of contracts 
between Petitioner and United and illegal under the 
Natural Gas Act as interpreted by the Supreme Court 
of the United States in Federal Power Commission v. 
Mobile Gas Service Corporation, 350 U. S. 332, 76 S. Ct. 
373. Petitioner prayed Respondent to reject, cancel and 
dismiss the rate filing, to prohibit United from making 
effective that part of the increase that had not then been 
made effective, and to require United to refund to Willmut 
with interest at 6% all amounts collected from it in excess 
of the amounts that would have been collected at the rates 
in effect prior to the filing. (Record 2659). Oral argu- 
ment was had on that Petition on May 25, 1956. By 
Opinion and Order 295, issued October 2, 1956, Respondent 
denied Petitioner the relief it sought. (Record 2775). 
A timely Petition for Rehearing of that Opinion and 
Order, filed pursuant to Section 19(a) of the Natural Gas 
Act, 15 U.S.C.A. 717r(a), was denied on November 23, 
1956. (Record 2811). Petitioner filed a Petition for Re- 
view in this Court on January 22, 1957. 


STATEMENT OF THE CASE 


Petitioner is a local distributor of gas in and around 
Hattiesburg, Mississippi, operating as a public utility 
under the general jurisdiction of the Public Utitities 
Commission of Mississippi. Petitioner purchases all of 
the gas it distributes from United under contracts running 
until August 1, 1962. (Record 2339-2371). All of those 
contracts were entered into before United filed with Re- 
spondent its rate increase in Docket No. @-9547, all of 
them were filed with and approved by Respondent and 
all of them contained the following provision: 


‘¢ All gas delivered hereunder shall be paid for by 
Buyer under Seller’s rate schedules [here is inserted 
the appropriate rate schedule designation], or any 
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effective superseding rate schedules on file with the 
Federal Power Commission.”’ 


The rate schedules designated in the foregoing pro- 
vision in each of the contracts were those filed with Re- 
spondent pursuant to its Opinion and Order 277, issued 
November 2, 1954, and fixed rates found by Respondent 
in that Opinion and Order to be just and reasonable for 
sales of gas to Petitioner. 


Respondent’s denial of Petitioner’s Motion to Reject, 
Cancel and Dismiss United’s rate increase filing of Sep- 
tember 30, 1955, was grounded solely on Respondent’s 
view that the words of the foregoing provision ‘‘clearly 
contemplate the understanding and intent of the contract- 
ing parties that changes could properly be made by United 
in the rates contained in the applicable rate schedules 
in effect at the time of the execution of the service agree- 
ment. It is equally clear that it was the understanding and 
intent of the parties that the purchaser would pay the 
rates set out. in the applicable rate schedules effective 
from time to time and that changes would be made therein 
by United under the procedures established under Section 
4 of the Act.’’ (Record 2780). The procedures to which 
Respondent thus referred provide for the filing of new 
rates which become effective in 30 days unless the Re- 
spondent exercises its limited power to suspend rates for 
gas sold for resale for domestic use, in which event they 
become effective in five months. 


RULES INVOLVED 
Relevant provisions of Respondent’s regulations under 
the Natural Gas Act are set forth in Appendix A. hereto. 
STATEMENT OF POINTS 


1. Respondent erred in failing to find that there are 
valid and subsisting contracts between Willmut and United 
which do not permit United to change its rates for sales 
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of gas to Willmut by a unilateral filing of new rates under 
Section 4 of the Natural Gas Act and that United’s in- 
creased rate filings in Docket No. G-9547 were made in 
violation of those contracts and were therefore unlawful 
and should be rejected. 


_ 2. Respondent erred in failing to find that it is without 
jurisdiction or authority to entertain and United has no 
power to make the proposal for increased rates for sales 
of gas by United to Willmut in Docket No. G-9547 and 
that those proposed increased rates are therefore a nul- 
lity and must be rejected. 


SUMMARY OF ARGUMENT 


Porst IL. The provision in contracts or so-called stand- 
ard service agreements between Petitioner and United 
providing for the payment of gas under specifically desig- 
nated rate schedules or ‘‘any effective superseding rate 
schedule on file with the Federal Power Commission”? 
cannot be interpreted to permit United to change its rates 
simply by filing new rates under Section 4 of the Natural 
Gas Act. ‘This provision is contained in agreements filed 
in 1952 in compliance with Respondent’s Order No. 144 
which is now Section 154.81 et seq. of Respondent’s Regu- 
lations under the Natural Gas Act. Neither Order 144 
nor the agreements filed in compliance therewith were 
designed to effect substantive changes in Petitioner’s and 
United’s 1943 contract which did not permit United to 
change rates unilaterally without the consent of Petitioner. 
The language in the standard service agreement requiring 
Petitioner to pay for gas at the designated rate schedules 
‘‘or any effective superseding rate schedules’”’ only au- 
thorizes United to effect by appropriate filings such rate 
changes as Respondent, acting pursuant to Section 5 of 
the Natural Gas Act, orders. | 


- Ponsr IL. United had no power to make and Respondent 
has no jurisdiction to entertain the proposed increase 
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rate filmg in Docket No. G-9547. The Supreme Court in 
the Mobile Case defined the rate making powers of natural 
gas companies as permitting them ‘‘to establish ex parte, 
and change at will, the rates offered to prospective cus- 
tomers; or to fix by contract, and change only by mutual 
agreement, the rate agreed upon with a particular cus- 
tomer.’’ 350 U. S. at p. 343. It defined Respondent’s rate 
regulatory jurisdiction as the power to review legally 
established existing rates as distinguished from proposed 
rates. United’s filing in Docket No. G-9547 was a proposal 
to increase effective rates contained in contracts between 
United and Petitioner. Petitioner had not consented to 
the proposal and therefore Respondent was without juris- 
diction to accept it or permit it to become effective. 
Assuming arguendo that Petitioner agreed in its con- 
tract with United that United might make rate proposals 
under Section 4 of the Natural Gas Act, it could not there- 
by enlarge United’s rate making power or Respondent’s 


jurisdiction as defined in the Mobile Case. The conclusion 
Petitioner here urges is not only compelled by the holding 
in that case but is compelled also by the considerations of 
public policy which the Supreme Court found expressed 
in the Natural Gas Act. 


ARGUMENT 
POINT I 

The provision in Petitioner’s contracts with United 
providing for the payment of gas under specifically desig- 
nated rate schedules or ‘‘any effective superseding rate 
schedules on file with the Federal Power Commission”’ 
cannot be interpreted to permit United to change its rates 
simply by filing new rates under Section 4 of the Natural 
Gas Act. This provision only authorizes United to effect 
by appropriate filings such rate changes as Respondent, 
acting pursuant to Section 5 of the Act, orders. 

It is to be emphasized that this provision is part of 
United’s so-called standard service agreement. The stand- 
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ard service agreement was designed and filed in com- 
pliance with Respondent’s Order No. 144, which is now 
‘Section 154.81 et seq. of Respondent’s Regulations under 
ithe Natural Gas Act. The purpose of these regulations 
was to achieve gradually uniformity in the terms and con- 
ditions of service to the various classes of sales. They 
therefore provided, Section 154.85, that existing contracts 
for service would be replaced upon their expiration, or 
earlier if the parties agreed, by standard service agree- 
ments in a form contained in the tariff and approved by 
Respondent. 


Respondent’s Order No. 144 was not designed to effect 
substantive changes in the rights and obligations of 
natural gas companies and their customers as established 
in their existing contracts. Respondent itself so stated 
and this Court so held in United Gas Pipe Line Company 
v. Federal Power Commission, 86 U. S. App. D. C. 314, 
181 F. 2d 605. It follows that United’s and Petitioner’s 
substantive rights under their standard service agree- 
ments are neither greater nor less than those they had 
‘under the contract that the standard service agreements 
replaced. That contract (set forth in Appendix B hereto) 
‘was entered into between Petitioner and United on August 
20, 1943 and filed with Respondent as United’s F.P.C. 
Gas Rate Schedule No. 73. It provided for the delivery 
of gas to Petitioner until July 25, 1962 at rates which 
could be changed by mutual agreement between United 
and Petitioner, or, failing such agreement, by arbitration, 
as set forth in Section 7 of the contract. It did not per- 
mit United to change rates unilaterally, without the consent 
of Petitioner, by filing changes pursuant to Section 4 of 
the Natural Gas Act. 


The rates fixed in the 1943 contract by agreement or by 
arbitration were of course subject to what the Supreme 
Court in the Mobile Case called the ‘‘paramount power 
of the Commission’”’ under Section 5 of the Natural Gas 
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Act. Federal Power Commission v. Mobile Gas Service 
Corporation, 350 U. S. at p. 344. Indeed, Respondent 
exercised that power respecting them when, in Docket No. 
G-1158, upon the complaint of Petitioner, it required 
United to reduce them. However, it is one thing to say 
that Respondent may modify rates upon a finding that 
they are unjust, unreasonable, unduly discriminatory or 
otherwise unlawful. It is quite another thing to say that 
United may modify rates by simply filing new rates and, 
if required by Respondent to do so, showing that those 
rates are within the ‘‘zone of reasonableness’’ and there- 
fore not unlawful under Section 4(a) of the Natural Gas 
Act. In fact, this Court has recently indicated that such 
a filing is ‘‘ineffective’’ to supersede the contract rate. 
Portsmouth Gas Co. v. Federal Power Commission, No. 
13,528 C.A., D. C., decided June 25, 1957. 


It would indeed take clear language in the standard 
service agreement that replaced the 1943 contract between 
Petitioner and United to find that Petitioner had ceded to 
United the right to modify rates at will at any time during 
the life of the contract—to find in short, that Petitioner 
bound itself to buy its entire requirements of gas until 
1962 at whatever price United might choose to fix and be 
able to sustain under whatever criteria for lawfulness 
might be in vogue with Respondent at the time. That the 
language in the standard service agreement, upon which 
Respondent relied in the Opinion and Order under review, 
gives United no such right can be demonstrated. Re- 
spondent’s Order No. 144 required the filing of tariffs 
and standard service agreements ‘‘in accordance with 
$§ 154.31 through 154.41’? of Respondent’s general regu- 
lations governing tariffs and sales agreements. Subsection 
(d)(3) of Section 154.38 thereof provides that: 


‘s..anatural-gas company may state im the service 
agreement ... that tt 1s or will be tts privilege ... 
to propose to the Commission a modification, change 
or substitution of the then effective rate or charge: 














8 


Provided further, That no such clause may effectuate 
a change in an effective rate or charge except in the 
manner provided in section 4 of the Natural Gas Act, 
as amended, and the regulations in this part.’? (Em- 
phasis supplied in part). 


United’s first filing in purported compliance with Rules 
154.81 through 154.85 was made on May 29, 1952 to be 
effective July 1, 1952. The standard service agreement 
then filed reserved to United just such a privilege. Article 
V, fixing rates, provided that: : 


‘¢ All gas delivered hereunder shall be paid for by 
Buyer under Seller’s Rate Schedules 
, or any effective superseding rate schedules, 
on file with the Federal Power Commission. This 
agreement in all respects shall be subject to the appli- 
cable provisions of such rate schedules and to the 
General Terms and Conditions attached thereto and 
filed with the Federal Power Commission which are 
by reference made a part hereof. 


‘“‘The rates established by Seller are designed to 
reflect Seller’s cost of rendering service and to provide 
a fair rate of return to Seller. In the event of an 
increase in Seller’s cost, or of any change which would 
result in the rates of the Seller providing less than a 
fair rate of return, Seller shall have the right to re- 
vise its rates to reflect such change. Such revised 
rates shall be charged only after they have been filed 
with the Federal Power Commission and become 
effective in accordance with its rules and regulations.”’ 


This provision never became effective and was with- 
drawn. The price provision in the standard service agree- 
ment that was actually made effective contains no language 
similar or equivalent to the second paragraph quoted im- 
mediately above. It is submitted that the withdrawal of 
this provision clearly shows that both Respondent and 
United recognized that the latter’s 1943 contract with 
Petitioner did not permit the unilateral filing of rate 
changes under Section 4(d) of the Natural Gas. Act and 
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that it could not, therefore, properly include such a pro- 
vision in the standard service agreement filed in com- 
pliance with Order No. 144 and designed to replace that 
contract without altering the substantive rights and obli- 
gations of the parties thereunder. 


Respondent in Opinion 295 says that the provision in the 
standard service agreements requiring Petitioner to pay 
for gas at the designated rate schedules ‘‘or any effective 
superseding rate schedules’’ is ‘‘meaningless and sur- 
plusage’’ (Record 2789) unless it permits United to 
make changes in rates by simply filing new rates under 
Section 4 of the Act. It argues that otherwise ‘‘it can only 
be concluded that by such language the parties intended 
merely that the first effective rates would continue”’ until 
changed under Section 5 of the Act, and that this would 
mean that the parties were ‘‘merely agreeing to comply 
with the Act, and the order of the Commission there- 
under’’, which it says they are obligated to do whether or 


not they have so agreed. (Record 2781). 


The fallacy of this argument is that it blandly ignoreg 
the fact that neither the Natural Gas Act nor any order 
Respondent might issue thereunder requires Petitioner 
to buy any gas from United. Petitioner’s obligation so 
to do exists solely by reason of its contract with United 
and is limited by the terms of that contract. Were the 
language in the service agreements Respondent relies upon 
not there Petitioner’s only obligation would be to buy 
gas at the rates fixed in the rate schedules specifically 
designated in the service agreement. Any increase in those 
rates, whatever its genesis, would obviously be a material 
breach of contract which would justify rescission by Peti- 
tioner. Thus the ‘purpose and meaning of the language 
becomes clear. They are to impose upon Petitioner an 
obligation it would not otherwise have, ie., to buy its 
requirements of gas from United at the rates in the 
designated rate schedules or whatever other rates may be 
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fixed by Respondent pursuant to Section 5 of the Natural 
Gas Act. In other words the service agreements sub- 
stitute proceedings under Section 5 for the arbitration 
provided in the 1943 contract as a means of effecting 
rate changes during the life of the contract. That United 
as well as Petitioner or Respondent can effectively invoke 
Section 5 to secure rate changes was expressly held by the 
Supreme Court in the Mobile Case. 


POINT IZ 


The basic fallacy in Respondent’s Opinion and Order 
under review is the assumption inherent in it that the 
Mobile Case did no more than circumscribe the powers of 
natural gas companies under the Natural Gas Act, i.e., did 
no more than hold that Section 4 of that Act did not 
authorize natural gas companies to violate their contracts. 
This is too narrow a view of the Supreme Court’s opinion 
and judgment. In fact, the Court defined generally the 
rate making powers of natural gas companies and the rate 
regulatory powers of Respondent under the Natural Gas 
Act. It defined the rate making powers of natural gas 
companies as follows: 


_ to establish ex parte, and change at will, the rates 
_ offered to prospective customers; or to fix by contract, 
and change only by mutual agreement, the rate agreed 
upon with a particular customer.’’ 350 U.S. at p. 343. 


It defined Respondent’s rate regulatory jurisdiction as the 
power to review legally established existing rates. It 
clearly held that a natural gas company has no power to 
file and Respondent has no power to entertain rate pro- 
posals. Yet these are precisely the powers which the 
Opinion and Order 295 holds exercisable. 


There is no doubt that United’s filing in Docket G-9547 
was a rate proposal. In the first place, both United and 
Respondent have consistently so treated it. The Order of 
Suspension issued October 26, 1955 speaks of the rates 
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‘<proposed by United”, of United’s ‘‘proposed rate in- 
crease.”? (Record 2379). Opinion 295 holds that the 
Natural Gas Act ‘‘reserved to the natural gas company 
providing the service’’ the right ‘‘to file a schedule of 
proposed changes in the seller’s rates.”” (Record 2781). 
In the second place, Petitioner has clearly not agreed to 
the rates contained in the filing. It has intervened in 
the proceedings convened to determine their justness and 
reasonableness and has vigorously opposed them in those 
proceedings. It follows that, under the rule of the M obile 
Case, United had no power to make the filing Petitioner 
challenged, its attempt to do so was a nullity and Respond- 
ent was bound to reject it. 


In this view it is entirely immaterial whether, as 
Respondent held in Opinion and Order 295, Petitioner 
agreed that United might make rate proposals under 
Section 4 of the Natural Gas Act. We have shown that 
this holding is incorrect in our argument under Point I 
of this Brief. But assuming arguendo that Petitioner did 
so agree, it could not thereby enlarge Respondent’s power. 
The Congress having withheld from Respondent regu- 
latory jurisdiction over proposed as distinguished from 
existing rates, it is axiomatic that no act of United or 
Petitioner could confer that jurisdiction. True enough, 
Section 154.38 of Respondent’s Regulations under the 
Natural Gas Act purports to authorize contracts between 
natural gas companies and their customers which permit 
the filing of rate proposals under Section 4 of the Act, and 
the validity of that regulation has never been specifically 
determined. However, the Mobile Case necessarily, albeit 
impliedly, holds it to be beyond Respondent’s statutory 
power to enact. 


The conclusion Petitioner here urges is not only com- 
pelled by the square holding of the Supreme Court in the 
Mobile Case, but is compelled also by the considerations 
of public policy which the Court found expressed in the 
Natural Gas Act: 
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“By preserving the integrity of contracts, [the Act] 
permits the stability of supply arrangements which 
all agree is essential to the health of the natural gas 
industry. Conversion by consumers, particularly in- 
dustrial users, to the use of natural gas may frequently 
require . . . long-term commitments from the dis- 
tributor, and the distributor can hardly make such 
commitments if its supply contracts are subject to 
unilateral change by the natural gas company when- 
ever its interests so dictate.” 350 U. S. at p. 344. 

Respondent’s holding in Opinion and Order 295 subverts 
the public policy just as effectively as did its erroneous 
holding in the Mobile Case. United’s filing of increased 
rates to Petitioner was just as unilateral as was its filing 
of increased rates to Mobile. Petitioner was not con- 
sulted about the filing when it was made and did not agree 
to pay the increase in rates it contained. If such a filing 
is allowable Petitioner and the consumers who buy from 
it have no rate stability whatever. They are at the mercy 
of United from day to day. They must pay any rate it 


fixes, even though it be exorbitant on its face. 


It is no answer that Respondent may exercise its 
authority under Section 4 to suspend the operation of the 
increased rates for domestic sales and after hearing dis- 
allow all or a portion of the increase. To begin with a 
large portion, 45%, of Petitioner’s annual volume of sales 
are sales to Hercules Powder Company for industrial use. 
The increased rates for these sales Respondent is without 
power to suspend. Petitioner must pay them over the 
months and often years during which proceedings to 
determine their reasonableness pend. Moreover, the 
Supreme Court of the United States has held that even 
though all or a portion of the increase is ultimately deter- 
mined to be unjust and unreasonable, Petitioner is not 
entitled to reparations. Montana Dakota Utilities Co. v. 
Northwestern Public Service Co., 341 U. S. 246, 71 S. Ct. 
692. 
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As for the increased rates for domestic sales, Respond- 
ent can suspend them for only five months. As a practical 
matter proceedings to determine their justness and reason- 
ableness cannot be concluded within that period. Peti- 
tioner must therefore pay them and either absorb the 
increase or pass it on to its consumers for a period of 
months or years. The result may well be irreparable 
damage to it and its consumers. 


Finally, it is to be emphasized that in any given situation, 
or any given state of facts, there is a substantial spread 
ibetween the lowest and the highest just and reasonable 
rate. The effect of Respondent’s holding in Opinion and 
Order 295 is to require Petitioner always to pay the 
highest. United can be counted upon to seek the highest 
in any filing it makes under Section 4 of the Natural Gas 
Act, and, under that Section, Respondent concerns itself 
only with what it calls the ‘‘proposed’’, not with the exist- 
ing rates. Thus, it cannot compel adherence to the lower 


existing rates even though they also be just and reason- 
able. As a consequence Petitioner is contractually bound 
to pay the highest permissible price for gas until 1962. 
Tt is submitted that any construction of Petitioner’s con- 
tracts and the Natural Gas Act that brings this result is 
clearly wrong. 
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CONCLUSION 


For the reasons heretofore advanced, Respondent’s 
Opinion and Order 295 is erroneous. It must be reversed 
and the ease remanded to Respondent with directions to 
grant Petitioner the relief it sought.. 


Respectfully submitted, 


Bryce Rea, JE. 
Donatp E. Cross 
Maunsey Building 
1329 E Street, N. W. 
Washington 4, D. ©. 
: Counsel for Willmut Gas 
3 and Oil Company 
Of Counsel: 


Garner W. GREEN 

Geren, GREEN aND CHENEY 
Jackson, Mississippi 

Warsrns & Rea 
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APPENDIX A 
Relevant Provisions of Regulations Under the Natural Gas Act 
Section 154.38 Composition of rate schedule. 


(d)(3) No rule, regulation, exception or condition, such 
as tax, commodity price index, wholesale price index, pur- 
chased gas cost adjustment clauses or other similar price 
adjustments or periodic changes shall be included in the 
rate schedule or any other part of the tariff which in any 
way purports to effect the modification or change of any 
rate or charge specified in the rate schedule, or the sub- 
stitution therefor of any other rate or charge: Provided, 
however, a natural-gas company may state in the service 
agreement or in rate schedules filed pursuant to § 154.52 
that it is or will be its privileges under certain specified 
conditions, to propose to the Commission a modification, 
change or substitution of the then effective rate or charge: 
Provided further, That no such clause may effectuate a 


change in an effective rate or charge except in the manner 
provided in section 4 of the Natural Gas Act, as amended, 
and the regulations in this part. 


Section 154.85 Status of contracts filed as rate schedules 
and restated. 


Each contract, which is now filed as an effective rate 
schedule, may be continued in effect and shall be con- 
sidered as an executed service agreement to the extent 
that the provisions thereof are not superseded by or in 
conflict with other applicable provisions of the rate sched- 
ules and general terms and conditions of the tariff, until 
such contract expires by its presently provided terms or 
is replaced by an executed service agreement in a form 
contained in the tariff: Provided, however, That the nat- 
ural-gas company, concurrent with the filing of the tariff, 
shall submit, for insertion in front of each such contract, 
a statement identifying the provisions thereof which are 
not superseded by or in conflict with other applicable pro- 
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visions of the rate schedules and general terms and condi- 
tions of the tariff and which are to remain in effect: Pro- 
vided further, however, That agreements intended to ef- 
fect a change or amendment in such contract may be 
made only by the execution of a form of service agree- 
ment contained in the tariff. 


APPENDIX B TO BRIEF OF PETITIONER 
No. 13,683 


Wuimor Gas & Om Co., Petitioner 
v. 

Feprea, Power Commission, Respondent 
GAS SALES CONTRACT 
Between 
Untrep Gas Prez Love Company 
and 
Wuumor Gas & Om Company 


Dated: August 20th, 1943 
‘Turis AGREEMENT made and entered into on this 20th 
day of August, 1943, by and between Untrep Gas Prre Live 
Company, a Delaware corporation, hereinafter called 
‘Seller’, and Wuimut Gas & Om Company, a Delaware 
Corporation, hereinafter called ‘‘Buyer’’. 


WITNESSETH: 


'Wuerzas, Buyer owns and/or operates gas distribution 
systems in the following cities, towns, villages and com- 
munities in the State of Mississippi, to wit: 
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Name County in Which Situated 
Collins 3 Covington 
D’Lo Simpson 
Kast Jackson Rankin 
Hattiesburg Forrest 
Magee Simpson 
Mendenhall Simpson 
Mount Olive Covington 
Sanatorium Simpson 
Sanford Covington 
Seminary Covington 
Whitfield Rankin 


and in their adjoining environs, and desires to purchase 
from Seller gas for resale and distribution through said 
distribution systems as now constructed and as may be 
hereafter enlarged and extended, and for such other pur- 
poses as are hereinafter specified; and 


Wuenreas, Seller has a supply of gas available for de- 
livery to Buyer and is willing to sell and deliver to Buyer 
such gas for resale and distribution, as hereinafter pro- 
vided. 

Now, THEREFORE, in consideration of the covenants and 
agreements hereinafter set forth, to be kept and performed 
by the parties hereto, it is agreed by and between said 
parties as follows: 


L 


Subject to the terms and conditions hereof, Seller agrees 
to sell and deliver or cause to be delivered to Buyer, and 
Buyer agrees to purchase and receive from Seller and 
pay Seller for (a) all gas necessary to meet Buyer’s re- 
quirements of gas for resale and distribution through its 
said distribution systems and through the facilities de- 
scribed in Section XVI hereof and any extensions thereof, 
(b) all gas consumed by Buyer in connection with the 
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operation of said distribution systems and facilities, and 
(c) all gas lost and unaccounted for after delivery to 
Buyer hereunder. 


It is understood that Buyer presently has a supply of 
gas from the Jackson Field sufficient for a portion of its 
requirements, and Buyer expressly reserves the right to 
continue using such gas as long as the same is available. 


I. 


The city gate delivery points for gas to be sold and de- 
livered by Seller to Buyer under the agreement shall 
be at the points where the several termini of Seller’s pipe 
line facilities (purchased by Seller from Buyer by deed 
of even date herewith, to which deed reference is hereby 
made for a description thereof) connect to Buyer’s facil- 
ities serving the cities, towns, villages and communities 
hereinabove named, at which termini Seller may, as herein- 
after provided, establish metering stations; and at such 


other delivery points as may be mutually agreed upon 
by Seller and Buyer from time to time. 


Ii. 


The gas to be sold and delivered by Seller to Buyer 
hereunder shall be delivered at said points of delivery at 
such pressures (not to exceed sixty (60) pounds per square 
inch gauge pressure) as may be necessary to meet Buyer’s 
requirements and as can be maintained without more than 
one stage of regulation by or on behalf of Seller; provided, 
however, that all gas delivered under the provisions of 
Section XVI hereof shall be delivered at such pressures as 
exist in Seller’s lines at the points of delivery therein 
described; and Buyer agrees to receive and take gas here- 
under at the pressures in this Section III specified and 
thereafter to regulate and control said gas for delivery to 
its consumers. 
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IV. 


Except as provided in Section XVI hereof and as other- 
wise provided in this Section IV, Seller shall install and 
maintain in accurate repair at the points of delivery here- 
in provided, meters of ample size and type for the accurate 
measurement of the gas delivered by Seller hereunder, 
with volume and pressure recording gauges, and shall 
cause said meters to be read regularly. 


The respective meters, meter readings and meter charts 
shall be at all reasonable times accessible to Inspection and 
examination by Buyer. At least once each thirty (30) days 
Seller shall calibrate its orifice meters, gravitometers and 
thermometers and at least once each sixty (60) days Seller 
shall calibrate its positive displacement meters. Buyer 
shall have the right to require the meters to be calibrated 
at any time, but calibrations made at Buyer’s request 
shall be at the expense of Buyer unless the percentage of 
inaccuracy is found to be two per cent (2%) or more, in 
which case the calibration shall be made at the expense of 
Seller. Readings, calibrations and adjustments of Seller’s 
meters and changing of charts shall be done only by Seller, 
but all data with respect thereto shall at all reasonable 
times be available to Buyer. If, upon any test, the per- 
centage of inaccuracy shall be two per cent (2%) or more, 
registrations thereof shall be corrected at the rate of such 
inaccuracy for any period which is definitely known or 
agreed upon, but in case the period is not definitely Inown 
or agreed upon, then for a period extending back one- 
half of the time elapsed since the last date of calibration. 
Following any test, metering equipment found inaccurate 
shall immediately be restored by Seller to a condition of 
accuracy. If for any reason any meter is out of service 
or out of repair, so that the amount of gas delivered 
cannot be ascertained or computed from the reading there- 
of, the amount of gas delivered during the period such 
meter was out of service or out of repair shall be estimated 
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and agreed upon by the parties hereto upon the basis of 
the best data available, using the first of the following 
methods which is feasible: 


(a) By using the registrations of Buyer’s check meter, 
if installed as hereinafter provided for and ac- 
curately registering. 

(b) By correcting the error, if the percentage of error 
is ascertainable by calibration, test, or mathematical 
calculation. 

(ec) By estimating the quantity of the delivery upon 

! the basis of deliveries during preceding periods 

' under similar conditions when the meter was regis- 
tering accurately. 


Buyer may, at its option and expense, install and operate 
check meters to check Seller’s meters, but measurement 
of gas for the purpose of this agreement shall be by Seller’s 


meters only, except in cases herein specifically provided to 
the contrary. Check meters shall be either the orifice or 
displacement type and shall be subject at all reasonable 
times to inspection or examination by Seller, but the read- 
ing, calibration and adjustment thereof and changing of 
charts shall be done only by Buyer. 


It is recognized and understood that Buyer has installed 
and is presently operating meters located at or near the 
delivery points hereinabove provided for, or in the vicinity 
of the cities, towns, villages and communities hereinabove 
named, through which the gas delivered to Buyer here- 
under for resale and distribution in said cities, towns, 
villages and communities can be measured. It is further 
recognized that in view of the shortage of critical ma- 
terials used in the measurement of gas due to the present 
emergency, it may be impossible or impracticable for Seller 
to install meters at all or any of the delivery points here- 
inabove provided for; and, it is therefore agreed, not- 
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withstanding any provisions herein to the contrary, that 
Seller shall not be required to install meters, as provided 
in this article, at the delivery points hereinabove specified, 
but that Seller, at its election, shall always have the right 
to install meters and meter stations, as hereinabove pro- 
vided in this article, at any or all of such delivery points 
for the measurement of gas delivered hereunder. 


In the event Seller does not elect to install meters at 
all or any of the delivery points hereinabove provided 
for, the measurement of all gas delivered to Buyer here- 
under for resale and distribution in said cities, towns, 
villages and communities at the delivery point or points 
where Seller has not installed meters shall be by Buyer’s 
meters located at or near such delivery point or points; 
provided, however, that if Seller elects to install a meter 
or meters at any or all of said delivery points, the measure- 
ments of the gas delivered hereunder at such delivery 
point or points where Seller has elected to install meters 
shall be by Seller’s meters only, and said meters of Seller 
shall be governed by all of the terms and provisions here- 
inabove contained in this section relating thereto. 


All meters owned by Buyer, through which gas delivered 
hereunder shall be measured by Seller as hereinabove pro- 
vided, shall nevertheless remain the property of Buyer 
and be operated and maintained by Buyer but the reading, 
calibration and adjustment thereof and the changing of 
charts shall be done by Seller, under and in accordance 
with and subject to all of the terms and provisions herein 
contained with reference to the reading, calibration and 
adjustment of Seller’s meters; if upon any test Buyer’s 
said meters are found to be in need of repair, such repairs 
- shall be made at Buyer’s expense; and said meter read- 
ings and meter charts and all data with respect to the 
readings, calibrations and adjustments of Buyer’s said 
meters shall at all reasonable times be available to Buyer 
for inspection and examination. 
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V. 


A ‘‘eubic foot of gas’’, for the purpose of measure- 
ment of the gas delivered hereunder and for all other pur- 
poses of this agreement, is the amount of gas necessary to 
fill a cubic foot of space when the gas is at a base pressure 
of eight (8) ounces gauge pressure above fourteen and 
seven-tenths (14.7) pounds per square inch atmospheric 
pressure and at a base temperature of sixty (60) degrees 
Fahrenheit, and the gas volumes shall be computed into 
such units in the manner described below. Recognizing 
that the atmospheric pressure may vary somewhat from 
time to time and that the average atmospheric pressure 
is approximately fourteen and seven-tenths (14.7) pounds 
per square inch, it is agreed that, for the purpose of 
measurement and computation, the atmospheric pres- 
sure shall be assumed to be fourteen and seven-tenths 
(14.7) pounds per square inch, regardless of the actual 
atmospheric pressure at which the gas is delivered and 
measured. It is likewise agreed that the gas shall be as- 
sumed to obey Boyle’s law and no correction shall be made 
for any variation from this law. 


When orifice meters are used for the measurement of the 
gas hereunder, the computation of the volumes of gas 
measured shall be made in accordance with the following 
paragraphs (1) to (7) inclusive: 


(1) The hourly orifice coefficient for each meter shall 
be calculated at the above base pressure and base tem- 
perature, at a flowing temperature of sixty (60) degrees 
Fahrenheit and for a gas of sixty-hundredths (.60) spe- 
cific gravity. 

(2) Recognizing that the average flowing temperature 
at the orifice plate affects the calculation of the volume 
of gas measured and that such temperature may vary 
from time to time, it is agreed (a) that the temperature 
of the gas shall be determined by means of a recording 
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thermometer of standard manufacture acceptable to both 
parties and so installed that it may properly record the 
temperature of the gas flowing through the meter or meters, 
and (b) that the average of the twenty-four (24) hour 
record from the recording thermometer shall be deemed 
to be the gas temperature for that day, and the orifice 
coefficient as caleulated in (1) above shall be corrected 
daily for each degree variation in the average tempera- 
ture from sixty (60) degrees Fahrenheit. 


(3) And further recognizing that the specific gravity of 
the gas affects the calculation of the volume of gas meas- 
ured and that such gravity may vary from time to time 
it is agreed that the specific gravity of the gas shall be 
determined by a recording gravitometer of standard manu- 
facture acceptable to both parties and so installed by 
Seller that the specific gravity of the gas will be properly 
determined; or, if the parties hereto do not consider it 
necessary to install recording gravitometers at any points 
where tests are to be made, spot tests shall be made with 
an Edwards type gas balance, or by such other method 
as shall be agreed upon between the parties. 


If the recording gravitometer is used, the average of 
the twenty-four (24) hour record from the recording in- 
strument shall be deemed to be the specific gravity of the 
gas for that day, and the orifice coefficient as calculated 
in (1) above shall be corrected daily for each one- 
thousandth (.001) variation from sixty-hundredths (.60). 
If the spot test method is used, the specific gravity of the 
gas delivered hereunder shall be determined once monthly 
on a day as near the twentieth (20th) of the month as 
is practicable, or as much oftener as is found nec 
essary in practice. The result obtained from the 
test on or near the twentieth (20th) of the month 
shall be deemed to be the specific gravity of the gas dur- 
ing the succeeding billing month, and the orifice coefficient 
as calculated in (1) above shall be corrected for each one- 
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thousandth (.001) variation from sixty-hundredths (.60). 
Any special test which is made shall be applicable from the 
day made until the next regular test or other special test is 
made. , 


(4) Exact measurement of inside diameters of pipe runs 
and orifices shall be obtained by means of a micrometer 
to the nearest one-thousandth (.001) inch, which measure- 
ments shall be used in computations of coefficients. 


_ (5) Pressure taps for meter installations shall be taken 

from pipe runs, two and one-half (2%) imside pipe 
diameters upstream and eight (8) imside pipe diameters 
downstream from the orifice. 


(6) All orifice meter computations required in this Sec- 
tion V shall be made in accordance with formulae and 
tables contained in Metric Metal Works Bulletin E-2. In 
the computations of the hourly orifice coefficient, the cal- 
culations of ‘‘X’’ shall be carried to six decimals and ‘‘C’’ 
shall be determined to three decimal places by interpola- 
tion from tables on pages 76 and 77 of Metric Metal Works 
Bulletin E-2. The pressure base, flowing temperature and 
specific gravity factors used shall consist of four significant 
figures, unless the first digit is ‘1’, in which case five sig- 
nificant figures shall be used. 


(7) In determining the volume of gas delivered through 
the orifice during a daily period, either the observation 
method or the orifice chart integrator shall be used in 
reading the meter chart. The sum of the extensions ob- 
tained from the reading or integration of the meter 
charts shall be multiplied by the hourly orifice coefficient, 
corrected in accordance with paragraphs (2) and (3) above, 
to obtain the gas volume for that chart. 

- When positive meters are used for the measurement 
of the gas hereunder, the flowing temperature of the gas 
delivered shall be assumed to be sixty (60) degrees Fah- 
renheit, and no correction shall be made for any vari- 
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ation therefrom; provided, however, that Seller shall have 
the option of installing recording thermometers, and if 
Seller exercises such option and installs such thermometers 
correction shall be made for each degree variation in tem- 
perature from 60 degrees (60°) Fahrenheit in the average 
flowing temperature for each monthly period. 


VL 


This agreement shall be for a term beginning August 
20, 1943, and ending July 25, 1962. 


VIL 


During the period beginning with the effective date of 
this agreement and ending July 25, 1947, the price to 
be paid by Buyer to Seller for each one thousand (1,000) 
cubic feet of gas sold and delivered to Buyer hereunder 
shall be as follows: 


A. For all gas delivered by Seller to Buyer for 
resale and distribution to Buyer’s domestic consumers, 
twenty-five cents (25¢) per thousand (1,000) cubic 
feet. 


The amount of domestic gas delivered hereunder 
during any month (being the gas to which the above 
mentioned rate is applicable) shall be the total vol- 
ume of gas billed for such month by Buyer to its 
residential consumers plus the total volume of gas 
billed for such month by Buyer to its commercial and 
other consumers whose individual rate from Buyer 
for such month is thirty-one and one-fourth cents 
(3144) or more per thousand (1,000) cubic feet. 


B. For all gas delivered by Seller to Buyer for 
resale to industrial consumers, eighty per cent (80%) 
of the proceeds received or receivable by Buyer 
therefore from each such industrial consumer, with- 
out deduction for unpaid accounts, except in such 
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instances where delivery is made by Buyer through 
separate facilities not a part of Buyer’s general 
distribution systems, in which instances the price 
to be paid shall be ninety per cent (90%) of 
the proceeds received or receivable by Buyer there- 
for from each such industrial consumer, without 
deduction for unpaid accounts; provided, however, 
that Seller shall receive not more than twenty-five 
cents (25¢) per thousand (1,000) cubic feet for all 
such gas and shall receive not less than sixteen cents 
(16¢) per thousand (1,000) cubic feet therefor except 
in such cases, if any, as Seller may consent in writing 
to a lesser amount. 

All gas sold by Buyer to its consumers, except 
domestic gas as defined above, shall be classified as 
industrial gas to which the rates provided in this 
subdivision B shall apply. 


C. For all other gas used by Buyer the prices to 


be paid by Buyer shall be as follows: 


(a) For gas so used or delivered for residential 
or commercial purposes, the price shall be twenty- 
five cents (25¢) per thousand (1,000) cubic feet. 


(b) For gas so used or delivered for any purposes 
other than the purposes set forth in subparagraph 
(a) of this subdivision C, the weighted average rate 
charged Buyer by Seller for industrial gas delivered 
hereunder during the month for which settlement 
is made, 

D. For unaccounted for gas (computed as provided 
in Section VIII hereof), the prices to be paid by Buyer 
to Seller shall be as follows: 


(a) For unaccounted for gas allocated to deliver- 
ies of domestic gas, as provided in Section VIII here- 
of, twenty-five cents (25¢) per thousand (1,000) 
cubic feet; 
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(b) For unaccounted for gas allocated to deliver- 
ies of industrial gas, as provided in Section VIII 
hereof, the weighted average rate charged Buyer 
by Seller for industrial gas delivered hereunder 
during the month for which settlement is made; 


(c) For unaccounted for gas allocated (as pro- 
vided in Section VIII hereof) to the gas used by 
Buyer for residential and commercial purposes, 
twenty-five cents (25¢) per thousand (1,000) cubic 
feet; and for unaccounted for gas allocated to gas 
used by Buyer for any other purposes, the weighted 
average rate charged Buyer by Seller for industrial 
gas delivered hereunder during the month for which 
settlement is made. 


The price to be paid by Buyer to Seller for each one 
thousand (1,000) cubic feet of gas sold and delivered to 
Buyer hereunder during each succeeding five (5) year 


period of this agreement, after July 25, 1947, shall be de- 
termined by agreement between the parties not less than 
twelve (12) months prior to the beginning of each such 
five (5) year periods and failing so to agree the determi- 
nation of the price shall be submitted to arbitration as 
hereinafter in this Section VII provided. 


In the event no price has been agreed upon within twelve 
(12) months prior to the beginning of any five (5) year 
period to which the price is to apply, such price shall be 
determined in the following manner: Either party hereto 
may notify the other party in writing of the name of 
an arbitrator selected by such party and the other narty 
hereto shall thereupon select an arbitrator and notify, in 
writing, the party first giving notice of the name of the 
second arbitrator. If such other party shall fail within 
twenty (20) days after receiving notice from the first 
party giving notice to name a second arbitrator, then the 
party first giving notice may, on five (5) days written 
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notice to the other party, apply to the person who is the 
Judge then senior in office of the District Court of the 
United States of America, having jurisdiction for the 
Southern District of Mississippi, or any Federal Court 
of similar jurisdiction in said district, for the appointment 
of such second arbitrator for or on behalf of the other party 
and in such case the arbitrator appointed by the person 
who is such Judge shall act as if named by the other party. 
The two arbitrators chosen as above provided for shall, 
within ten (10) days after the appointment of the second 
arbitrator, choose the third arbitrator, and in the event of 
their failure so to do within said ten (10) day period, either 
of the parties hereto may in like manner on five (5) days 
notice to the other party apply to the person who is such 
Judge for the appointment of a third arbitrator, and in 
such case the arbitrator appointed by the person who is 
such Judge shall act as third arbitrator. The board so con- 
stituted shall fix a reasonable time and place for a hear- 
ing at which time each of the parties hereto may sub- 
mit such evidence as it may see fit. Such board shall 
determine, within thirty (30) days after the matter is 
submitted to it, the price to be paid for the gas delivered 
hereunder during the five (5) year period under considera- 
tion. 

The action of a majority of the members of such board 
shall govern and their decision in writing shall be final and 
binding on the parties hereto. Each party shall pay the 
expenses of the arbitrator selected by or for it and all 
other costs of the arbitration shall be equally divided be- 
tween the parties hereto. 


VOL. 


For the purpose of billing and accounting for gas de- 
livered hereunder the day shall begin at seven o’clock 
(7:00) A.M. and extend to seven o’clock (7:00) A.M. on the 
following calendar day, and the month (hereinafter called 
‘shilling month’’) shall begin at seven o’clock (7:00) A.M. 
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on the twentieth (20th) day of the calendar month and 
extend to seven o’clock (7:00) A.M. on the twentieth (20th) 
day of the following calendar month. 


On or before the fifth (5th) day of October, 1943 and 
on or before the fifth (5th) day of each month thereafter, 
throughout the term of this contract, Buyer shall render 
to Seller at its office at Jackson, Mississippi, statements of 
the volume of gas delivered by Seller to Buyer, and the 
volume of gas as billed, used and delivered by Buyer 
during the preceding billing month, as follows: 

(A) For each of the distribution systems of Buyer 
in the cities, towns, villages and communities named 
herein; and for farm taps, rural service lines, rural 
projects and oil field projects of Buyer, referred 
to in Section XVI hereof where a measuring station 
is maintained at Seller’s point of delivery; 


(1) The volume of gas delivered by Seller to 





Buyer during the preceding billing month for farm 
taps, rural service lines, rural projects and oil field 
projects of Buyer referred to in Section XVI hereof 
where the gas delivered to such facilities is meas- 
ured by Buyer’s meters at Seller’s points of de- 
livery. 





(2) The volume of domestic gas (as classified and 
defined in Subdivision (A) of Section VII hereof) as 
billed by Buyer to its consumers. 


(3) The volume of industrial gas (as classified and 
defined in Subdivision (B) of Section VII hereof) 
and the amount as billed therefor by Buyer to each 
of its industrial consumers. 


(4) The volume of gas used by Buyer showing 
separately the volumes thereof to be classified as 
domestic gas and the volume thereof to be classi- 
fied as industrial gas (as these terms are defined in 
Subdivision (A) and (B) of Section VII hereof). 
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(B) For all the farm taps, rural service lines, rural 
projects and oil field projects of Buyer referred to in 
Section XVI hereof where a measuring station is not 
maintained at Seller’s point of delivery; 


(1) The volume of domestic gas (as classified and 
defined in Subdivision (A) of Section VII hereof) 
as billed by Buyer to its consumers. 


(2) The volume of industrial gas (as classified 
and defined in Subdivision (B) of Section VII here- 
of) and the amount as billed therefor by Buyer to 
each of its industrial consumers; and 


(3) The volume of gas used by Buyer showing 
separately the volume thereof to be classified as 
domestic and the volume thereof to be classified as 
industrial as these terms are defined in Subdivisions 
(A) and (B) of Section VIL hereof. 


‘Seller and Buyer agree that for the purpose of render- 
ing statements of amounts due for gas delivered here- 
under to the farm taps, rural service lines, rural projects 
and oil field projects described in the first paragraph of 
this Subdivision (B) the volume of gas as billed, used and 
delivered as provided in paragraphs (1) to (3), inclusive, 
of this Subdivision (B), plus unaccounted for gas com- 
puted as hereinafter provided, shall be taken as the volume 
of gas delivered by Seller to Buyer during the preceding 
billing month for the farm taps, rural service lines, rural 
projects and oil field projects described in the first para- 
graph of this Subdivision (B). 


Upon receipt by Seller of the foregoing statements from 
Buyer, Seller shall compute the amount of unaccounted 
for gas to be billed Buyer as follows: 


(A) For each of the distribution systems of Buyer 
in the cities, towns, villages and communities named 
herein; and for farm taps, rural service lines, rural 
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projects and oil field projects of Buyer, referred to in 
Section XVI hereof, where a measuring station is main- 
tained at Seller’s point of delivery, the unaccounted 
for gas shall be the difference between; 


(a) The volume of gas delivered by Seller to 
Buyer during the preceding billimg month for such 
distribution systems and farm taps, rural service 
lines, rural projects and oil field projects described 
in the first paragraph of this Subdivision (A); and 


(b) The volume of gas as billed by Buyer to its 
consumers and gas used by Buyer during the pre- 
ceding billing month from such distribution systems 
and the farm taps, rural service lines, rural proj- 
ects and oil field projects described in the first para- 
graphs of this Subdivision (A). 


(B) For the farm taps, rural service lines, rural 
projects and oil field projects of Buyer referred to 
in Section XVI hereof where a measuring station is 
not maintained at Seller’s point of delivery; the un- 
accounted for gas shall be computed by applying a 
percentage to the total volumes of gas as billed by 
Buyer to its consumers and gas used by Buyer dur- 
ing the preceding billing month from such farm 
taps, rural service lines, rural projects and oil 
field projects, which percentage shall be furnished 
by Buyer and shall be the average percentage of 
unaccounted for gas during the preceding twelve 
(12) months period sustained by Buyer in all of 
its distribution systems in the cities, towns, villages 
and communities named herein, and in the farm taps, 
rural service lines, rural projects and oil field proj- 
ects of Buyer where a measuring station is maintained 
at Seller’s point of delivery. 


(C) Unacounted for gas (computed and determined 
as hereinabove provided) for each distribution system 
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in the cities, towns, villages and communities named 
herein, and for the farm taps, rural service lines, 
- yural projects and oil field projects referred to in 
Section XVI hereof, shall be allocated (as between 
(a) domestic gas as billed by Buyer to its consumers, 
— (db) industrial gas as billed by Buyer to its consumers, 
and (¢) gas used by Buyer,) in the same proportion 
that the respective volume of each of said classifica- 
tions of gas designated in (a), (b) and (c) next above 
bears to the total volume of gas as billed (to domestic 
and industrial consumers) by Buyer and used by 
' Buyer, during the preceding billing month from such 
distribution system, farm taps, rural service lines, 
rural projects and oil field projects, and the unac- 
counted for gas so allocated to the classifications of 
gas designated in (c) next above shall then be pro- 
portionately allocated between domestic gas and in- 
dustrial gas. 


‘On or before the fifteenth (15) day of October, 1943, and 
on or before the fifteenth (15th) day of each month there- 
after throughout the term of this contract, Seller shall 
render to Buyer at its office at Hattiesburg, Mississippi, 
a statement showing: 


(1) The volume of gas (computed as herein pro- 
vided) delivered during the preceding billing month 
to each of Buyer’s distribution systems in the cities, 
towns, Villages and communities named herein, and to 
the farm taps, rural service lines, rural projects, oil 
field projects and other tap line consumers referred 
to in Section XVI hereof. Such volume of gas shall 
be classified (as to domestic and industrial gas as such 
terms are defined in Subdivisions (A) and (B) of 
Section VII hereof) with respect to the total volume 
of gas (a) as billed by Buyer and (b) gas used by 
Buyer, and the volume of unaccounted for gas 
computed and allocated (as hereinabove provided) 
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to each of said classifications now designated in 
(a) and (b) next above. 


(2) The amount of money due Seller therefor 
computed at the prices in effect under the terms 
of this agreement covering the period for which 
the billing is made. 


On or before the twenty-fifth (25th) day of each calendar 
month Buyer shall make payment to Seller of the amounts 
due Seller, as shown by the statements furnished Buyer in 
accordance with the foregoing paragraph. 


In the event Buyer shall fail to pay for a period of 
thirty (30) days after the date provided for payment as 
above set out, any amount due Seller hereunder when the 
same is due, then it is agreed that interest thereon shall 
accrue at the rate of six per cent (6%) per annum from 
date when such amount is due until the same is paid. If 
such failure to pay continues for sixty (60) days, Seller 
may suspend deliveries of gas hereunder, and the exercise 
of such right shall be in addition to any and all other 
remedies available to Seller. 


IX. 


Each party hereto agrees to notify the other party daily 
and as much oftener as may be necessary of expected 
changes in the rates of delivery or takings of gas hereunder 
or in the pressures or other operating conditions and the 
reasons for such expected changes as soon as such reasons 
come to the knowledge of either party to the end that the 
other party may be prepared to meet or to take advantage 
of such expected changes when, as and if they occur. 


X. 


Buyer may enter into certain contracts for the sale of 
gas which provide for correction of price on account of 
excess or deficiency in B.T.U. content of the gas delivered 
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and, as to the gas delivered under all such contracts, Seller 
agrees to furnish Buyer periodically, when necessary, in- 
formation showing the B.T.U. content of such gas so as 
to enable Buyer to fulfill the provisions of its said con- 
‘tracts with reference thereto and to take full advantage of 
the price adjustments provided for. 


XI. 


The gas deliverable hereunder shall be natural gas as 
produced in its natural state from the wells, except that 
Seller may extract, or permit the extraction of, any of the 
constituents thereof, provided that such extraction does 
not render such gas unmerchantable for Buyer’s uses. 
'Gas deliverable hereunder shall be, for the purpose of this 
contract, deemed merchantable for Buyer’s use if it (a) 
be reasonably free from water and other objectionable 
fluids, (b) be reasonably free from sand and other objec- 
tionable solids, (c) contains not more than forty (40) grains 
of sulphur or twenty (20) grains of hydrogen sulphide per 
one thousand cubic feet, and (d) has a heating value of not 
less than eight hundred and fifty (850) B.T.U. per cubic 
foot as herein defined. In the event Seller delivers gas 
hereunder which fails to meet the minimum B.T.U. require- 
ments of any existing franchise of Buyer covering any 
distribution system of Buyer, and such failure continues 
for thirty (30) days after Buyer gives Seller notice in writ- 
ing of such failure, Buyer may, at its election, by giving 
‘written notice of such election to Seller, terminate this 
agreement with respect to its gas requirements for, but 
only for, such distribution system. 


XII. 


In the event of either party being rendered unable, 
wholly or in part, by force majeure to carry out its obliga- 
tions under this agreement, other than the obligation to 
make payments of amounts due hereunder, it is agreed 
that on such party giving notice and full particulars of 
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such force majeure in writing or by telegraph to the other 
party as soon as possible after the occurrence of the 
eause relied on, then the obligations of the party giving 
such notice, so far as they are affected by such force 
majeure, shall be suspended during the continuance of 
any inability so caused but for no longer period, and 
such cause shall so far as possible be remedied with all 
reasonable dispatch. The term ‘‘Force majeure’’, as em- 
ployed herein, shall mean acts of God, strikes, lockouts or 
other industrial disturbances, acts of the public enemy, 
wars, blockades, insurrections, riots, epidemics, landslides, 
lightning, earthquakes, fires, storms, floods, washouts, ar- 
rests and restraint of rulers and people, civil disturbances, 
explosions, breakage or accident to machinery or lines of 
pipe, freezing of wells or lines of pipe, partial or entire 
failure of natural gas wells or any other causes, whether 
of the kind herein enumerated or otherwise, not within the 
control of the party claiming suspension, which by the ex- 
ercise of due diligence such party shall not have been able 
to avoid. It is understood and agreed that the settlement 
of strikes or lockouts shall be entirely within the discretion 
of the party having the difficulty, and that the above re- 
quirement that any force majeure shall be remedied with 
all reasonable dispatch shall not require the settlement of 
strikes or lockouts by acceding to the demands of opposing 
party when such course is inadvisable in the discretion of 
the party having the difficulty. 


XII. 


As between the parties hereto, Seller shall be in con- 
trol and possession of the gas deliverable hereunder and 
responsible for any damage or injury caused thereby until 
the same shall have been delivered to Buyer at the delivery 
points herein provided for, after which delivery, Buyer 
shall be deemed to be in exclusive control and possession 
thereof and responsible for any injury or damage caused 
thereby. 
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XIV. 


_ If either party shall fail to perform any of the covenants 
or obligations imposed upon it under and by virtue of this 
contract (except where such failure shall be excused under 
any of the provisions of this contract), then in such event 
the other party may at its option terminate this contract 
by proceeding as follows: The party not in default shall 
eause a written notice to be served on the party in default, 
stating specifically the cause for terminating this contract 
and declaring it to be the intention of the party giving the 
notice to terminate the same; thereupon, the party in de- 
fault shall have thirty (30) days after the service of the 
aforesaid notice in which to remedy or remove the cause or 
eauses stated in the notice for terminating the contract, and 
if within said period of thirty (30) days the party m 
default does so remove or remedy said cause or causes 
and fully indemnify the party not in default for any and 
all consequences of such breach, then such notice shall be 
ineffective and this agreement shall continue in full force 
and effect. In case the party in default, within said period 
of thirty (30) days, does not so remedy and remove the 
eause or causes or does not indemnify the party giving the 
notice for any and all consequences of such breach, then 
this agreement shall become null and void from and after 
the expiration of said period. Any cancellation of this 
agreement pursuant to the provisions of this Section XIV 
shall be without prejudice to the rights of the party not 
in default to collect any amounts then due it and without 
waiver of any other remedy to which the party not in 
default may be entitled for violation of this contract. 


XV. 


Buyer specifically recognizes the fact that Seller de- 
livers gas to (a) gas utilities other than Buyer for resale 
to domestic and industrial consumers, (b) steam electric 
power plants for use in generating electricity which is sold 
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to domestic consumers, and (c) industrial consumers. In 
the event a shortage of gas renders Seller unable to supply 
the full gas requirements of all of its customers, including 
Buyer, then it is mutually agreed that the gas require- 
ments of gas utilities (including Buyer) selling gas to do- 
mestic consumers (but only to the extent of gas required 
for resale to such domestic consumers) shall first be sup- 
plied by Seller. If Seller is unable to supply gas for all 
the requirements of such gas utilities for resale to do- 
mestic consumers, then gas for such requirements shall 
be supplied ratably. In the event Seller is able to supply 
gas for all the requirements of such gas utilities for resale 
to domestic consumers, then there shall next be supplied 
the gas requirements of steam electric power plants using 
gas for the generation of electricity which is sold to do- 
mestic consumers, whether such power plants purchase 
their requirements from Seller or from gas utilities (in- 
cluding Buyer) purchasing their requirements from Seller; 
and, if Seller does not have sufficient gas to supply all 
of the requirements of said power plants, then said re- 
quirements shall be supplied ratably. After the above gas 
requirements have been supplied, the remaining gas supply, 
if any, shall be prorated by Seller among its other cus- 
tomers, including Buyer and other gas utilities to the ex- 
tent of gas sold by them to their other customers. In the 
event of any shortage of gas as in this Section XV provided, 
Buyer agrees that it will discontinue service of gas to its 
industrial consumers during the period of any such short- 
age, to the extent which may be necessary consistent with 
the provisions hereof. 


Seller may, without liability to Buyer, interrupt its 
service hereunder for the purpose of making necessary 
alterations and repairs to its pipe lines and compressor 
station equipment and machinery, buat only for such time 
as may be reasonable or unavoidable; and Seller shall give 
to Buyer, except in case of an emergency, reasonable no- 
tice of its intention so to do and shall endeavor to ar- 
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range such interruptions so as to inconvenience Buyer 
and the other consumers of Seller as little as possible. 
Seller shall also give to Buyer reasonable notice before 
resuming service after the same has been interrupted and 
agrees that it will not resume service hereunder until after 
having given Buyer reasonable time after notice within 
which to have a representative present when gas is again 
tarned into Buyer’s lines. 


XVI. 


Buyer may sell gas to various rural consumers through 
farm taps, rural service lines, rural projects and oil field 
projects along and in the vicinity of the pipe lines of 
Seller adjacent to and in the same general territory as 
Buyer’s distribution systems in the cities, towns, villages 
and communities named herein, and Seller agrees to sell 
and deliver to Buyer, and (subject to Buyer’s right to 
continue to use its present supply of gas from the Jack- 
son Field as hereinabove set out) Buyer agrees to purchase 
and receive from Seller and pay Seller for all gas nec- 
essary to meet Buyer’s requirements of gas for resale and 
distribution to said consumers supplied with gas by Buyer 
and being served through said farm taps, rural service 
lines, rural projects and oil field projects. All gas sold by 
Seller to Buyer for such purposes shall be sold and de- 
livered under the same terms and conditions set out in this 
agreement except that Seller will deliver such gas to Buyer 
at the first tap line valve or valves located at the points 
of junction of Seller’s pipe line facilities purchased by 
Seller from Buyer by deed of even date herewith, and 
Buyer’s said farm taps, rural service lines, rural projects 
and oil field projects. Buyer shall install, operate and 
maintain at its own cost and expense the high pressure 
regulators, meters, low pressure regulators and such other 
equipment as may be necessary to measure such gas and 
enable Buyer to receive such gas at the varying pressures 
above specified ; provided, however, that Seller shall always 
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have the right to install meters and meter stations as it 
so desires at all or any of such delivery points. 


XVIL. 


To the extent that Seller has the right to do so, Seller 
hereby gives and grants to Buyer the right to install, 
maintain and operate at Seller’s measuring stations at the 
delivery points provided for in Section II hereof, Buyer’s 
pressure regulators, check meters and odorizing equip- 
ment. Buyer shall also have the right of ingress to and 
egress from said property of Seller for the purpose of 
operating and maintaining its property and equipment 
thereon and removing the same therefrom. 


XVIII. 


Any notice hereunder shall be deemed to be fully given 
if in writing, and mailed by postpaid registered mail 
addressed to the respective parties at the addresses stated 
below or such other address as they shall respectively 
hereafter designate in writing, or if personally delivered at 
said respective addresses: 


United Gas Pipe Line Company 
United Gas Building 
Shreveport, Louisiana 


Willmut Gas & Oil Company 
Hattiesburg, Mississippi 


XIX. 


Seller warrants generally the title to all gas delivered 
hereunder and agrees to indemnify Buyer from all suits, 
actions, debts, accounts, damages, costs, losses and ex- 
penses arising from or out of any adverse claims of any 
or all persons to said gas or to royalties or charges thereon. 














26a 


XX. 


Each party shall have the right to examine the books, 
_Yreeords and charts of the other party at all reasonable 
times to the extent necessary to verify the accuracy of 

any statement, charge or computation made pursuant to the 
‘provisions of any section hereof. If any such examination 
reveals any inaccuracy in the charges theretofore made, the 
necessary adjustments in such charges and payments shall 
be promptly made. 


XXL 


If one or more or all of Buyer’s gas distribution sys- 
tems used for the distribution and sale of gas purchased 
from SeHer hereunder are voluntarily sold or exchanged 
by Buyer, then and in such event Buyer agrees that it will 
cause the person, firm or corporation so acquiring such 
distribution system or systems to take and hold the same 


subject to this agreement and subject to the obligations 
to fully and faithfully perform all of the obligations cre- 
_ated by this agreement in so far as the distribution system 
‘or systems disposed of are concerned, and Buyer further 
agrees that it will incorporate appropriate covenants to this 
effect in any act of conveyance or instrument of transfer 
which may be executed by it. 


_ If all or any part of Seller’s pipe line system through 
which the gas sold hereunder is delivered to Buyer is 
voluntarily sold or exchanged by Seller and Seller will 
thereby be rendered unable to supply to Buyer any gas 
which it is obligated to supply hereunder, then, and in such 
event, Seller agrees that it will cause the person, firm or 
corporation so acquiring such property to take and hold 
the same subject to this agreement and subject to the obli- 
gation to fully and faithfully perform all of the obliga- 
tions created by this agreement applicable to the property 
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so sold or exchanged, and Seller further agrees that it will 
incorporate appropriate covenants to this effect in any 
act of conveyance or instrument of transfer which may be 
executed by it. 


XXII. 


This agreement and the rights and obligations created 
hereunder are made subject to and shall conform to all 
valid present or future laws and rules, regulations and 
orders of any governmental agency having jurisdiction over 
the parties or the subject-matter hereof, especially the 
Federal Power Commission, and both parties agree to 
conform thereto. 


XxX 


It is agreed that from and after the effective date hereof 
this contract shall constitute the sole and only contract 
between the parties hereto with reference to the sale and 
purchase of gas covered hereby, and shall supersede and 
be in lieu of all prior proposed contracts, agreements, and 
arrangements between the parties hereto whereby Seller 
is now delivering gas to Buyer for resale and distribution 
through the distribution systems and facilities referred 
to in this contract and for the other purposes specified 
herein, and both parties hereto shall at that time be released 
from any and all liabilities and obligations thereunder, ex- 
cept such liability as may have arisen prior to the effec- 
tive date hereof and except as to the obligation of Buyer 
to pay for all gas theretofore delivered to Buyer by Seller 
and for which payment has not been made. 


XXIV. 


This agreement shall be binding upon and inure to the 
benefit of the successors and assigns of each of the parties 
hereto. 
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In Wrrness Wueneor, the parties hereto have executed 
this agreement on the day and year first hereinabove 
written. 

Untrep Gas Pree Line Company 


By M. A. AspernaTHy 
| Attest: Vice President 


J. H. MmacHe 
Secretary 
Wuimor Gas & On, Company 


By F. M. Tatum 
Attest: President 


W. S. Tatum 
Secretary 


June 29, 1953 
Reference F. P. C. Rate Schedule No. 73 
Unrrep Gas Pree Line Company 


This statement is made pursuant to Section 154.85 of 
Federal Power Commission Rules and Regulations with 
reference to the existing Gas Sales Agreement between 
United Gas Pipe Line Company and Willmut Gas & Oil 
Company, or their predecessors in title, dated August 20, 
1943, as amended and supplemented. 


_ This Contract, as amended and supplemented, continues 
in effect as an executed Service Agreement for service to 
the extent that the provisions thereof are not superseded 
by or inconsistent with the applicable provisions of the 
Rate Schedules and General Terms and Conditions of 
United Gas Pipe Line Company’s Federal Power Com- 
mission Gas Tariff. 

_ The following provisions of said Contract, and amend- 
ments and supplements thereto (herein identified by F.P.C. 
Supplement Number to the above numbered Rate Sched- 
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ule) remain in effect and have not been superseded by said 
Gas Tariff: 
Part Retained 
Preamble All 
Article I All 
Article IT All 
Article IIT All 
Article IV 2 paragraphs beginning with 13th line 
of page 5 and ending on 15th line of 
page 6. 
Article VI All 
Article X All 
Article XI Last sentence 
Article XIV All 
Article XVI All except last sentence. 
Article XVII Ist sentence except words ‘‘chect 
meters’’ 
Article XVIII 
Article XXI 
Article XXIII 
Article XXIV 
Testimonium Clause 
and Signatures 
Supplements: 
Supplement No. 3 1st three paragraphs 
Supplement No. 5 1st three paragraphs 
Supplement No. 6 1st three paragraphs 


May 29, 1952 
Reference F. P. C. Rate Schedule No. 73 


Unrrep Gas Pree Line Company 


This statement is made pursuant to Section 154.85 of 
Federal Power Commission Rules and Regulations with 
reference to the existing Gas Sales Agreement between 
United Gas Pipe Line Company and Willmut Gas & Oil 
Company, or their predecessors in title, dated August 20, 
1943, as amended and supplemented. 
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This Contract, as amended and supplemented, continues 
in effect as an executed Service Agreement for service to 
the extent that the provisions thereof are not superseded 
by or inconsistent with the applicable provisions of the 
Rate Schedules and General Terms and Conditions of 
United Gas Pipe Line Company’s Federal Power Com- 
mission Gas Tariff. 


- The following provisions of said Contract, and amend- 
ments and supplements thereto (herein identified by F.P.C. 
Supplement Number to the above numbered Rate Sched- 
ule) remain in effect and have not been superseded by said 
Gas Tariff: 


Part Retained 
Preamble All insofar as it pertains to East 
Jackson, Mississippi. 

All 


Article I 
Article II All 
Article III All 
Article IV 2 paragraphs beginning with 13th line 
of page 5 and ending on 15th line of 
page 6. 
Article VI All 
Article X All 
Article XI Last sentence 
Article XIV All 
Article XVI All except last sentence. 
Article XVII 1st sentence except words ‘‘check 
meters”’ 
Article XVIII 
Article XXT 
Article XXIII 
Article XXIV 
Testimonium Clause 
and Signatures 
Supplements: 
Supplement No. 3 1st three paragraphs 
Supplement No. 5 1st three paragraphs 
Supplement No. 6 1st three paragraphs 
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Counterstatement of the Questions Presented 


1. Where the gas supply arrangement between a 
pipeline company and a distribution company speci- 
fies that rates payable by the latter shall be the rates 
effective under the pipeline company’s tariff rate 
schedules on file with the Federal Power Commis- 
sion, or “any effective superseding rate schedules on 
file with the Federal Power Commission”, does the 
Mobile doctrine prevent the pipeline company from 
filing under Section 4(d) of the Act new schedules 
changing its rates, subject to the Commission’s re- 
sponsibility to allow no such schedules to become 
“effective” if the Commissicn is of the opinion that 
they may be unjust, unreasonable or unduly dis- 
criminatory; and does the Mobile doctrine prevent the 

ommission from considering the lawfulness of such 


y 
to hear and determine the lawfulness of new rate 
schedules be reviewed prior to the entry of a final 
order in the proceeding? 
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No. 13,683 
WILLMUT GAS AND OIL COMPANY, PETITIONER 


Vv. 





FEDERAL POWER COMMISSION, RESPONDENT 
UNITED GAS PIPE LINE COMPANY, INTERVENOR 





On Petition for Review of an Order of the 
Federal Power Commission 





BRIEF FOR RESPONDENT 


Counterstatement of the Case 


On September 30, 1955, United Gas Pipe Line 
Company (United) filed changes in its tariff rates 
for natural gas supplied to its customers, including 
Willmut Gas and Oil Company (Willmut). During 
the pendency of proceedings before the Commission 
under Section 4(e) of the Natural Gas Act to deter- 
mine the lawfulmess of these rate changes, Willmut 
and others filed motions seeking to have the Commis- 
sion (a) reject such tariff filings and (b) dismiss 
the pending proceedings thereon. (R. 2659 et seq.) 


(1) 
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The Commission unanimously denied the motions.’ 
Reserving the question of aggrievement, later con- 
sidered, the jurisdiction of this Court to review the 
order denying Willmut’s motion, under Section 19 (b) 
of the Act, is uncontroverted. 

The Parties and Their Supply Arrangements.—In- 
tervenor United is a large interstate pipeline com- 
pany, described in Brief for Respondent in M emphis 
et al. v. F.P.C., No. 13,666, pending before this Court, 
and delivers gas to Willmut at several points in Mis- 
sissippi. 

Willmut, a gas distribution company, obtains all of 
its gas supply from United, and serves 10 communi- 
ties and environs in Mississippi. Willmut asserts (Br. 
12) that the arrangements under which it receives 
gas are like those considered in United Gas Pipe Line 
Co. v. Mobile Gas Corp., 350 U.S. 332, and asserts 
that under the legal principles there set forth (as 
supplemented by Federal Power Commission v. Sierra. 
P. P. Co., 350 U.S. 848; the principles of the two 
eases are sometimes referred to as the “Mobile doc- 
trine”), United could not make, and the Commission 
could not consider, the September 30, 1955 rate 
change filings. 

The supply arrangements in question between Will- 
mut and United had their inception in a gas con- 
tract effective August 20, 1943, designated by the 
Commission as United’s FPC Gas Rate Schedule No. 
73 (R. 2817, et seq.) The contract was for a fixed term 
ending July 25, 1962. (R. 2827.) The contract speci- 
fied in pertinent part a rate of 25¢ per Mcf for gas 
resold for domestic use and a percentage of Will- 
mut’s realizations for gas resold for industrial use. 


‘1United Gas Pipe Line Co., 16 FPC 19, Docket No. 
G-9547, October 2, 1956. 3 
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Provision was made for renegotiation or arbitration 
of the pricing provision at 5-year intervals. (R. 
2829, 2830.) 

On July 3, 1952, United filed a one-volume re- 
statement, with substantive changes, of all its gas 
supply arrangements, designated by the Commission 
as United’s FPC Gas Tariff, Original Volume No. 
1. Petitioner Willmut correctly indicates (Br. 7) 
that this “conversion tariff” was required by the 
Commission’s Order No. 144 of October 30, 1948, 
which specified that pipeline companies must file 
“tariffs in place of the myriad of contracts on file 
as rate schedules.” United Gas Pipe Line Co., 16 
FPC 10, 12. Although, as petitioner correctly says, 
the Order providing for the conversion tariff “was 
not designed to effect substantive changes in the 
rights and obligations of natural gas companies and 
their customers as established in their existing con- 
tracts” (Br. 6; see United Gas Pipe Line Co. v. 
F.P.C., 86 USAppDC 314, 181 F. 2d 605, certiorari 
denied, 340 U.S. 827), there was nothing in the 
Order, or in reason, preventing such “substantive 
changes” concomitant with and contained in the con- 
version tariff, and the Regulations embodying Order 
No. 144 specifically contemplate, insofar as permitted 
by the statute, concurrent rate changes.” 

Changes from the 1943 contract rate contained in 
United’s conversion tariff, as applicable to Willmut, 
comprised a change of rate to 24¢ per Mef (contained 
in Rate Schedule G-1J) for deliveries of gas at East 
Jackson, Mississippi (R. 320), and a notice of can- 


2 Regulations Under the Natural Gas Act, Sec. 154.84 
provides “the restatement shall contain the provisions of 
schedules of rates * * * and contracts effective on the date 
the tariff is filed. However, concurrent with the restate- 
ment, a natural gas company may propose changes in rates 
* * * in accordance with Section 154.68 of this part. * * *” 
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cellation of FPC Gas Rate Schedule No. 73 except 
at that location. The notice of cancellation was sus- 
pended by the Commission by order issued August 1, 
1952 in Docket No. G-2019. 

On June 1, 1953, the Commission issued its Opinion 
and Order in Willmut Gas & Oil Co. et al. v. United 
Gas Pipe Line Co., 12 F.P.C. ——, Docket No. G- 
1158, a complaint proceeding initiated under Section 
5(a) of the Act. The Commission then determined 
inter alia that United was unlawfully discriminating 
against Willmut in respect of rates and ordered 
United to supply Willmut under schedules similar 
to those in effect for sales from United to Mississippi 
Valley Gas Company.* In compliance, effective June 
30, 1953, United commenced supply to Willmut under 
two new Rates Schedules filed as part of its conver- 
sion tariff. The first, Rate Schedule DG-4J, provided 
a rate of 17.5¢ per Mcf for base load, and 11.5¢ per 
Mef for excess*; the second, Rate Schedule G-4J, pro- 
vided a flat rate of 17.5¢ per Mcf. This marked a sec- 
ond departure from the 1943 contract rate. 

On July 25, 1953, United made applicable its Rate 
Schedule IMD-J of its existing tariff, covering sales 
to Willmut at a rate of 14.5¢ per Mcf for resale to 
Hercules Powder Company. 

The next phase of the supply atangements with 
Willmut dates from the filing as of August 1, 1954, 
of’ United’s so-called “Settlement Tariff,” fixing rates 
as agreed to by the parties and determined by the 


Se. Rate Schedules DG-3J, G-8J, IND-1J and IND-2J, 
effective August 8, 1952 as part of United’s conversion 
tariff for sales to Mississippi Valley, and replacing the con- 
tract with the latter dated August 5, 1947 designated as 
United’s FPC Rate Schedule No. 95. 


4“Base load” is the quantity of gas taken equal to eight 
times the billing demand. “Excess load” is the quantity of 
gas taken over the amount of base load (R. 428, 429). 





5 


Commission in United Gas Pipe Line Co., —- FPC 
—-, Docket Nos. G-1142 e¢ al., Opinion No. 277, is- 
sued November 2, 1954, as a result of the proceed- 
ings in G-1142 et al. involving United’s prior sus- 
pended rate changes. This tariff embodied Rate 
Schedules, General Terms and Conditions, and Form 
Service Agreements for deliveries by United to its 
customers, and settled various proceedings pending 
before the Commission involving suspended rate in- 
creases theretofore filed by United; including pro- 
ceedings in Docket No. G-2210 involving United’s 
rates for sales to Willmut. As shown by that Opin- 
ion, Willmut specifically agreed to the new tariff, 
which was embodied in and filed as United’s FPC 
Gas Tariff, First Revised Volume No. 1, effective 
August 1, 1954. 

Under this new arrangement, so far as Willmut 
is concerned, service was rendered pursuant to Rate 
Schedules DG-J, G-J and IND-J (Original Sheets 
Nos. 6, 7, 12, 13, 18, 19 and 20; R. 428, 429, 434, 
435, 441, 442, 443). The initial rates in two of these 
schedules were higher than previous rates; viz., the 
price under G-J was 19¢ per Mcf and under DG-J 
was 20.0¢ for base load and 15.0¢ for excess load 
(R. 4384, 428).5 The initial rate under IND-J re- 
mained the same, 14.5¢ (R. 441.) This marked the 
third departure from the 1943 contract rate. 

By provisions traced in detail in Respondent’s brief 
before this Court in Memphis et al. v. F.P.C., No. 
13,666 United’s Settlement Tariff required Willmut 
to “enter into a contract with Seller under Seller’s 
applicable standard form of Service Agreement’’ in- 
sofar as provisions for change of rates were con- 


5Service under Rate Schedule G-J corresponded to G-4J 
and DG-J to DG-4J. 














6 


cerned. In accordance with these provisions, United 
and Willmut executed three service agreements ef- 
fective June 18, 1955, superseding FPC Gas Rate 
Schedule No. 73, the contract dated August 20, 1943, 
theretofore in effect as a service agreement. These 
service agreements were in the standard form con- 
tained in United’s tariff and contain the following 
provision (R. 2348, 2353 and 2360.)— 


All gas delivered hereunder shall be paid for 
by Buyer under Seller’s Rate Schedule . . - 
a is inserted the designation “G-J, DG-J, an 

| IND-J”, as applicable] or any effective supersed- 

ing rate schedules on file with the Federal Power 
Commission. This agreement in all respects shall 

be subject to the applicable provisions of such 
rate schedules and to the General Terms and 

- Conditions attached thereto and filed with the 

_ Federal Power Commission which are by refer- 
ence made a part hereof. 


The supply arrangements between United and Will- 
mut at the time of the September 30, 1955 filing now 
in question thus consisted of three service agreements 
in the form provided for by the Settlement Tariff, 
and two new service agreements in like form cover- 
ing service to new areas.° Prices at September 30, 
1955, were thus in accordance with three Rate Sched- 
ules filed as part of United’s tariff. 

The Proceedings before the Commission.—As gen- 
erally indicated supra p. 1, United on September 30, 


¢ Effective December 20, 1954 United filed a new service 
agreement with Willmut dated September 7, 1954 cover- 
ing service initiated to Braxton, Mississippi. Effective July 
4, 1955 an additional service agreement with Willmut was 
filed, covering service initiated to McLaurin Heights, Mis- 
sissippi. Both of these agreements covered service to areas 
not included in United’s FPC Gas Rate Schedule No. 73. 
(R. 2389-2345 ; 2365-2371.) 
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1955, filed with the Commission certain revised tariff 
sheets * effective November 1, 1955, to replace United’s 
then existing tariff sheets for sales, inter alia, to Will- 
mut. Such filing involved a general rate increase 
_ amounting to approximately $9,978,000 per year; was 
founded on claims, inter alia, of increased total sys- 
tem costs, and was the subject of requests for Com- 
mission investigation by Alabama Public Service 
Commission and others. (R. 2379.) The filing in- 
volved an increase spread among all of United’s 
classes of customers through the application of the 
increase to each of the several general classifications 
of customer service as established by United with 
Commission approval, in its FPC Gas Tariff Rate 
Schedules. It thus exemplifies the method of filing 
for increases deemed necessary to be spread among 
the pipeline’s customers, under Section 4(d), as dis- 
cussed wnfra herein. 

By order issued October 26, 1955, instituting 
Docket No. G-9547, the Commission, citing Sections 
4, 5, and 15 of the Natural Gas Act, suspended the 
effectiveness of such revised tariff sheets until April 
1, 1956,° and ordered a hearing on their lawfulness. 
(R. 2380.) As of April 1, 1956, such sheets became 
effective and payments commenced to be made there- 
under, subject to possible refund. (R. 2441, 2442.) 


7 First Revised Sheet Nos. 1, 4, 6, 8, 10, 12, 14, 16, 17, 
17-a, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 30, $2, 99, 100, 
101, 102, 103, 104 and revised Title Sheet to United’s FPC 
Gas Tariff, First Revised Volume No. 1; also First Re- 
vised Sheet Nos. 54 and 57 to United’s FPC Gas Tariff, 
Original Volume No. 1. (R. 2879.) 


§ Except the rates applicable to the sale of natural gas for 
resale for industrial use only, e.g., Sheet No. 1st Revised 
18, applicable to Willmut and others, not subject to suspen- 
sion under specific provision made in Section 4 (e). This 
rate became effective November 1, 1955. 
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Intervention of the petitioner on appeal, and others, 
was allowed by order of the Commission specifically 
reserving the matter of aggrievement. (R. 2473, 
2474.) Petitioner did not claim in its petition for’ 
intervention any right to “contract rates,” but recited 
its interest in the question whether the rates thus’ 
filed by United were “just, and reasonable, non-dis- 
criminatory and otherwise lawful.” (R. 2544, et seq.) 

‘Pursuant to notice dated December 1, 1955 (R. 
2433), hearings commenced February 6, 1956, and 
have been concluded. The order complained of was 
issued October 2, 1956. The case now waits on briefs 
to be submitted to the Presiding Examiner; the 
merits of the rate changes have not been considered 
or decided by the Commission. 


Statute and Regulations Involved. 


Sections 4 and 5 of the Natural Gas Act (Act of 
June 21, 1938, c. 556; 52 Stat. 821; 15 U.S.C. 717) 
govern the substantive question presented by this pe- 
tition for review; Section 19 of the Act governs re- 
viewability of the Commission’s order. Part 154 of 
the Commission’s Regulations under the Natural Gas 
Act (13 F.R. 6372) states the pertinent rules con- 
cerning “Rates, Schedules and Tariffs” filed with the 
Commission. Pamphlet copies of the Act and of the 
- Regulations will be lodged with the Clerk in lieu of 
lengthy reprinting at this point. 


Summary of Argument 


United and Willmut’s Settlement Tariff agreement 
on the rates provided in Rate Schedules G-J, DG-J 
and IND-J “or any effective superseding rate sched-: 
ules, on file with the Federal Power Commission” is 
an agreement on specific, just and reasonable rates 
pro tem, and future just and reasonable rates as al- 
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lowed to become effective, or as imposed, by the Com- 
mission. It is not an agreement to pay any rates that 
United might file in the future, because the Commis- 
sion has the statutory duty to continuously supervise 
rate filings, to the end that all rate schedules on file 
are just and reasonable, and the statutory authority 
to suspend such filings as appear to be unjust and 
unreasonable. 

Nothing in the Natural Gas Act or in Mobile pre- 
vents or renders invalid this standard method of pro- 
viding for future rates in gas industry contracting. 
It is in fact the only feasible method of providing 
for future unknown levels of cost-of-service. Nothing 
in the Act or in Mobile intimates that superseding 
rate schedules may not be filed as contemplated in 
the present case by the agreement of United and 
Willmut, or that the Commission does not have juris- 
diction to file and suspend such schedules and deter- 
mine their lawfulness. The Commission plainly does 
have that jurisdiction under the terms of Section 4(d) 
and (e) of the Act. These statutory provisions are 
inapplicable only in the rare cases of contracts speci- 
fying a fixed price for a fixed period of time, under 
the Mobile doctrine. 

The rate-making process here contemplated by the 
parties and currently being undertaken by the Com- 
mission in Docket G-9457 gives full protection to the 
interests of all, including the safeguarding of the 
interests of consumers, equally with Commission- 
instituted process under Section 5 (a) of the Act. 
Because of the suspension provisions in Section 4(e), 
the process is superior because it provides current 
rates for current cost-of-service, and avoids regula- 
tory lag. The statute should not be so construed as 
to write out this Section 4(e) process. Willmut does 
not show any reason for such a result, and none 
exists. 
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The fact is, that the extension of the Mobile doc- 
trine to comprehend cases such as the one at bar 
would hinder and damage sound rate regulation of 
the gas industry, and sound contracting in the indus- 
try. If all gas prices must be specifically fixed by 
contract or after Section 5(a) proceedings, the neces- 
sary results will include (a) immediate discrimina- 
tions and a trend away from desirable local uni- 
formity in rates, (b) the anomalous reorientation 
of the Commission, presently an agency investigating 
rate increases and prosecuting rate decreases, to the 
position of an agency prosecuting rate increases, 
(c) the possible insuperable administrative burden 
on the Commission of establishing by formal evidence 
the adverse effect on the public interest of each one of 
the large number of non-uniform contracts basing the 
supply arrangements of each natural gas company, 
(d) a trend to negotiate specific high rates in con- 
tracts, to discount future possible inflation, instead 
of desirable “open-end” contracting for just and rea- 
sonable rates as allowed to become effective, or as 
determined by the Commission, (e) possible disrup- 
tion of orderly financing of pipeline industry growth, 
mentioned in the Memphis brief for respondent, No. 
13,666 pending before the Court, and (f) the substi- 
tution of regulatory lag for currency in rate making. 

Mobile has, undoubtedly, a proper place in rate 
making. It applies to contracts that provide for fixed 
prices for a fixed period of time. When such contract 
prices fail to provide cost-of-service, the shortage can 
be assessed against the investors, rather than burden- 
ing other consumers; or if the utility is in dire straits, 
the Commission can take action under Section 5(a) 
for prospective relief to the utility. Mobile should 
not be extended to cover the present case because (a) 
no adequate reason for such extension exists, and (b) 
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such an extension would be detrimental to sound regu- 
lation and to sound gas contracting. 


ARGUMENT 


I. United Was Entitled to File New Rate Schedules 
and the Hearings Thereon in Docket No. G-9547 Are 
Within the Commission’s Statutory Power. 


Introduction. The decision of the present case 
vitally affects the whole future governance of the $6.6 
billion pipeline industry, which supplies over 30.1 
million consumers.’ The Commission’s interests in the 
orderly development and financing of natural gas re- 
sources under efficient regulation, particularly in 
sound methods for determining rate increase pro- 
ceedings without unnecessary “regulatory lag,” are 
here at stake. 

We may at the outset, therefore, as fairly as pos- 
sible restate petitioner’s contentions looking towards 
a radical and unwarranted revision of the statutory 
scheme for rate regulation under the Natural Gas 
Act, and the substitution of untried techniques in the 
place of the Commission’s Section 4(e) powers— 
powers heretofore effectively used for 20 years in 
the protection of the public interest. 

Petitioner’s Contention Restated. First, petitioner 
contends that under Mobile, as a matter of law, with- 


° 1957 “Gas Facts”, American Gas Assn., New York, 1957, 
pp. 205, 1. Consumers include an insignificant number served 
with manufactured gas, offset by the fact that the number 
stated is as of 12/31/56, now augmented. $5.9 billion of 
pipeline facilities were financed and constructed during the 
151% year period ended 6/30/57 (FPC Release No. 9424 of 
September 15, 1957), a period of rising prices during which 
the probable necessity for upward revision of initial con- 
tract rates to meet future increased costs must have been 
within contemplation. 
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out regard to the intention of the parties concerned 
in the particular gas service agreement, and despite 
the plain terms of Section 4(d) and (e), United is 
not authorized to file superseding rate schedules and 
collect such superseding rates as may be allowed by 
the Commission to become “effective”; i.e., that Will- 
mut’s plain agreement to this end— 
only authorizes United to effect by appropriate 
filings such rate changes as Respondent, acting 


pursuant to Section 5 of the Natural Gas Act, 
orders. (Br. 4.) 


This contention, as we will show, has no basis in 
fact, law, or reasonable interpretation of the Natural 
Gas Act and the Mobile decision thereon. 

Second, petitioner contends that the Commission 
has no jurisdiction to accept for filing, suspend, and 
hold hearings as to the lawfulness of the superseding 
rate schedules filed in this case, because under peti- 
tioner’s reading of Mobile, such filing can only be 
made in cases where the customers of the given pipe- 
line “agree to pay the increase in rates” contained in 
the filing; i.e., specifically agree in advance to the 
exact amount of the rate changes. (Br. 12; cf. Br. 
5, 11.) 

This contention, as we will show, has no basis in 
Mobile, reasonably interpreted. Mobile, of course, 
contains no language directly supporting the basic 
premise. Neither does the opinion in that case pur- 
port to prescribe that virtually all future rates of 
natural gas companies (all except agreed-to rates) 
shall be regulated under Section 5(a), to the end that 
the rate-making process under Section 4(d) and (e) 
becomes vestigial. 

In the course of its brief, petitioner speaks of the 
first contention in terms of contract—as though 
Mobile had held to be unlawful all contracts such as 
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the instant one, for future just and reasonable rates 
as “set initially by natural gas companies” (350 U.S. 
at 343) and as established (allowed to become effec- 
tive) by the Commission. Petitioner speaks of the 
second contention in terms of statutory construc- 
tion—as though Mobile had somehow erased, rather 
than confirmed, the Commission’s statutory jurisdic- 
tion “to determine whether the rate fixed by the 
natural gas company is lawful’ in a “proceeding to 
review the new rate * * * initiated under Section 
4(e).” (350 U.S. at 341, 342.) 


1. United and Willmut Contracted for Gas to be Sup- 
plied at Just and Reasonable Rates as Filed with 
the Commission. 


We submit that there is no controversy as to the 
facts. Willmut, in accepting the Settlement Tariff, 
accepted all the provisions thereof, with full know]l- 
edge of the Mobile doctrine. and of the possibility 
of contracting for unchangeable “common-law con- 
tract” rates for a fixed term.” Willmut did not ask 
for or contract for specific prices for a specific period 
of time. Willmut accepted, effective beginning Au- 
gust 1, 1954 and until duly changed, the rates set 
forth in United’s FPC Gas Tariff, First Revised 
Volume No. 1, and agreed to pay rates in the future 
as provided for in— 

any effective superseding rate schedules on file 
with the Federal Power Commission. (R. 501, 
510, 515, 520.) 


10 Mobile Gas Service Corporation was a party to the pro- 
ceedings in Docket No. G-1142 e¢ al. which culminated in 
the Settlement Tariff determined by the Commission on No- 
vember 2, 1954, effective August 1, 1954, to which peti- 
tioner agreed. Mobile, however, relying on the judgment of 
the Court of Appeals for the Third Circuit, entered Sep- 
tember 7, 1954, did not accept the Settlement Tariff. 
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Willmut did not contract to pay rates fixed by “any 
effective superseding rate schedules established pur- 
suant to Commission investigation under Section 
5(a).” Such a contract would be meaningless—the 
Commission 5(a) powers do not depend on contract. 
Willmut contracted to pay such rates as might be 
established under schedules ‘on file with the Federal 
Power Commission”—i.e., as established under Sec- 
tion 5(a), or as filed under Section 4(d), and as 
allowed to become effective (with or without Section 
4(e) proceedings) by the Commission. Willmut so 
contracted, because its legitimate interests were fully 
protected by the contract as entered. 

‘Thus, the Commission, of course, under law, has 
the responsibility to allow no changed rates to become 
effective if the Commission is of the opinion that such 
rates may be unjust, unreasonable, or unduly dis- 
criminatory. Act, Sec. 4(a) and 4(b). The net effect 
of United’s Settlement Tariff as accepted by Willmut, 
is that just and reasonable rates were established 
‘beginning on August 1, 1954, supersedable by future 
rates as filed by United and as established by the 
‘Commission—the very process now going on in Docket 
‘No. G-9547 which Willmut seeks to have terminated. 

The proceedings pending before the Commission in 
Docket No. G-9547 therefore do not involve unilateral 
filings in violation of Willmut’s contract rights, “rate 
proposals” in the sense claimed by petitioner (Br. 
10-11), or unilateral contract changes in the sense 
discussed in Mobile (350 U.S. at 340, 342-343). In 
language adapted from Mobile (350 U.S. at 342), it 
may be said that if the September 30, 1955 change in 
rates effected by United’s filing, now in effect sub- 
ject to refund, is found to provide just and reason- 
able rates in the light of current cost-of-service, and 
thus a filing which United had the power to make, 
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the “change” should be held by the Commission prop- 
erly completed, and the new rates will then have the 
same force as any others. If, as is often the case in 
experience, see e.g., FPC Annual Report, 1956, p. 82, 
the change is determined to provide for rates above 
the just and reasonable level, but the Commission on 
the basis of its own determination of cost-of-service 
finds that the public interest requires rates lower than 
those proposed, but higher than those in effect on Sep- 
tember 30, 1955, then the Commission may order 
United to file new rates at the correct level, and re- 
quire United to refund the excess collected over that 
level.” 


2. Nothing in the Act or in Mobile Prevents the Change 
of Rates to Provide Future Just and Reasonable 
Rates in Accordance with the United-Willmut Con- 
tract. 


As later discussed, the vast majority of supply 
arrangements between pipelines and distributors con- 
tain rate change provisions of the same type as those 
found in the case at bar. Rates for the unpredictable 
economic circumstances of the future are typically not 
specifically set out in advance, but are left “open- 
end’’, as here. 

Section 4(d) of the Act plainly contemplates the 


11The new rates, if an increase over preexisting rates, 
will be effective beginning at the end of the suspension 
period applicable to the filed rates, Hope Natural Gas Co. 
v. F.P.C., 196 F. 2d 8038 (CA4), reh. denied and opinion 
clarified, 197 F. 2d 522, and until set aside. With respect to 
sales for resale for industrial use only, it has been contended 
that the new rates will be applicable only for the future, 
after the Commission determination, because of the specific 
Section 4 (e) proviso. The Commission has repeatedly asked 
for the deletion of this proviso. See, e.g., FPC 1956 Annual 
Report, p. 18. 
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occurrence of “change” in rates already in existence— 
change effected “solely by virtue of the natural gas 
company’s own action.” (350 U.S. at 342.) The Act 
“presumes a capacity in natural gas companies to 
make rates and contracts and to change them from 
time to time,” but the Act does not set out, define or 
limit the manner in which changes must be made. 
(Cf. 350 U.S. at 348.) The Act does not provide that 
rate changes may only be made when the given Buyer 
is “consulted about the filing when it was made” and 
thereupon does specifically “agree to pay the increase 
in rates it contained.” (Cf. Br. 12.) Were this the 
case, it is difficult to see how pipeline companies could 
meet cost-of-service in a period of rising prices—for 
distribution companies (with responsibility only to 
their own investors and consumers) would presum- 
ably not desire to undertake rate increase negotia- 
tions with the pipeline companies based on the pri- 
vate evaluation of the distribution companies as to 
the needs of the pipeline companies. 

It is to take care of this very situation that Section 
4(e) exists as a useful part of the rate regulation 
provisions of the Act. Section 5(a), of course, con- 
tains the “basic power” of the Commission over rates 
“demanded, observed, charged, or collected by any 
natural-gas company.” (Act, Sec. 5(a), cf. 350 U.S. 
at 341.) But Section 4(e), a part of the “single 
statutory scheme under which all rates are established 
initially by the natural gas companies,” adds— 


| to this basic power, in the case of a newly 

| changed rate or contract (except “industrial” 
rates) the further powers (1) to preserve the 
status quo pending review of the new rate 

| nding its operation for a limited peri 

and (2) thereafter to make its [the Commis- 

| gion’s] order retroactive, by means of the refund 

?p ure, to the date the change became effec- 
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tive. The scope and purpose of the Commis- 
sion’s review [under either Sec. 5(a) or 4(e)} 
remain the same—to determine whether the rate 
fixed by the natural gas company is lawful. 
(350 U.S. at 341.) 


So, in the case at bar, we have the very situation 
for which Section 4(e) was designed. United, pur- 
suant to the contractual consent of Willmut,’ 
filed new rate schedules on September 30, 1955. The 
Commission, unconvinced that such schedules pro- 
vided “just and reasonable” rates, suspended their 
effectiveness. The issue still remains in suspense, 
until the Commission determines the lawful rate at 
the conclusion of the proceedings in Docket No. G- 
9547. At that time, the lawful rate will become the 
“effective” rate in substitution ab initio for any higher 
rates that may have been collected in the interim.” 


3. Willmut Does Not Have a Contractual Right to 
Unchangeable Rates. 


As we have seen above, and as discussed at length 
in the Memphis case, supra, pending before this 
Court, the Mobile doctrine applies where contractual 
rights to definite rates for a fixed term exist. In the 
present case it is significant that petitioner nowhere 
enlightens us as to the exact price petitioner claims 
as an irrevocable “rate specified in the contract” 
(350 U.S. at 834) under its supply arrangement with 
United. 


12 See footnote 11, supra. The restriction as to retroactiv- 
ity in regard to petitioner’s rates for sales to Hercules 
Powder Company (Cf. Br. 12) was of course within the con- 
templation of the parties at the time they entered into the 
Settlement Tariff agreement; had the matter been one of 
importance, it would have been taken care of by a Mobile 
type agreement. 
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As we have seen, petitioner at September 30, 1955, 
when United filed the rate changes in issue, was 
taking and paying for gas under Settlement Tariff 
Rate Schedules G-J, DG-J, and IND-J, effective Au- 
gust 1, 1954. However, petitioner does not press any 
contract claim to the continuation of these particular 
rates. Such a claim would immediately raise an in- 
soluble issue, on petitioner’s theory of the case, as to 
the term of years, i.e., length of time, during which 
the parties intended and mutually agreed that these 
Settlement Tariff contract rates should be in force. 
Petitioner intimates (Br. 4) that such rates should 
be held unchangeable until the conclusion of any Sec- 
tion 5(a) proceeding that might be brought by the 
Commission. It is absurd to think that United would 
have accepted or that the Commission would have 
determined from the public interest point of view a 


settlement, during the current era of sharply rising 
prices, for rates based on 1954 cost-of-service, appli- 
cable until changed for the future at the conclusion 
of a Section 5(a) proceeding of three or more years’ 
duration; * and petitioner does not make any claim 
that the parties intended any such result. 


18 Typical 5(a) proceedings include those involving Hope 
Natural Gas Company, 8 F.P.C. 150, instituted October 14, 
1938, decided May 26, 1942, Court decision entered Janu- 
ary 3, 1944, 320 U.S. 591; Colorado Interstate Gas Co., 3 
F.P.C. 32, 126, instituted March 14, 1989, decided March 
18, 1942, Court decision entered April 2, 1945, 324 U.S. 581; 
Panhandle Eastern Pipe Line Co., 8 FPC 278, instituted 
May 22, 1941, interim order entered September 23, 1942, 
Court decision on interim order May 2, 1945, 324 U.S. 635; 
Interstate Natural Gas Co., Inc., 8 F.P.C. 416, instituted De- 
cember 5, 1989, decided April 27, 1948, court proceedings 
decided June 16, 1947, 381 U.S. 682; United Gas Pipe Line 
Co., 3 F.P.C. 402, instituted December 5, 1939, decided April 
16, 1943; United Gas Pipe Line Co., —— F.P.C. —— 
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Petitioner repeatedly mentions (Br. 2, 4, 6, 7, 8, 
10) and sets out in full as an Appendix to its Brief, 
the contract of August 20, 1948, between United and 
petitioner, which had a definite term of years (para- 
graph VI, Br. 11-a) and provisions for initial pricing 
of gas plus pricing by subsequent agreement or ar- 
bitration at 5-year intervals (paragraph VII, Br. 
1la-14a incl.). However, petitioner does not press 
any claim for a reversion to such “contract” rates. 
Such a claim would raise the question—are the in- 
tervening rate changes on mutual agreement invalid, 
and if so, why? 

Petitioner mentions the conversion tariff applicable 
from August 38, 1952, to August 1, 1954 (Br. 4, 8). 
This tariff, under which gas was sold to and accepted 
by petitioner, contained substantive changes in the 
1943 gas contract pricing provisions, inter alia. As 


in the case of the Settlement Tariff rates, a claim for 
roll-back to the 1952 mutually agreed on rates would 
raise the same insoluble question as to the length of 
time such 1952 rates were intended to be applicable 
for petitioner: as to the term of the agreement. 


Docket G-1158 (on complaint of Willmut Gas and Oil Co.) 
instituted December 12, 1948, decided June 1, 1953. Delay 
inherent in these rate-reduction proceedi would presum- 
ably also inhere in Section 5(a) rate increase proceedings. 
See footnote 22, infra. 


4 The filing referred to by petitioner, Br. 8, actually was 
rejected and never became effective; because it contained an 
automatic escalation clause discussed in the next footnote. 
It was replaced by the conversion tariff which became ef- 
fective August 3, 1952. 


8 Petitioner mentions (Br. 8-9) a subsequently withdrawn 
provision in United’s filing of May 29, 1952, to the effect 
that United shall have the right to revise rates to reflect 
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In sum, petitioner does not tell us that reinstate- 
ment of any given past rate will conform to or com- 
port with “the contract”—for to do so would be 
palpable error, because there is no unchangeable “rate 
specified in the [presently effective] contract.” (Cf. 
350 U.S. at 334.) | 

We contend, therefore, that the Mobile doctrine 
does not inhibit or prevent the supply of gas under 
contractual provisions contemplating just and reason- 
able rates as specifically fixed in dollars and cents 
pro tem, and just and reasonable rates in the future 
as fixed by rate schedules filed and allowed to become 
effective—in the dollars and cents amount stated in 
such “effective” schedules. 

We may next test this conclusion by examining its 
practical implications, and the implications of a con- 
trary rule. 


IL Rewriting the Statute as Proposed by Petitioner 
Would Irreparably Damage Present Sound Prac- 
tices in Rate Regulation. 


Petitioner’s contention in this case really involved 
a proposed revision of the rate-making provisions of 
the Natural Gas Act, under color of right by the ex- 


increase in cost of service and to provide a fair rate of 
return. Contrary to petitioner’s contention, respondent in 
requiring the withdrawal of this provision did not “clearly,” 
inferentially, or otherwise, recognize the existence of any 
right of petitioner to contract rates which could not be 
superseded by an effective Section 4(d) filing. Respondent 
required the withdrawal of the provision because it was in 
the nature of an automatic escalation provision (which 
might be considered to oust the Commission’s jurisdiction 
to protect the consumers by rate proceedings) in derogation 
of the Commission’s statutory duties. Regulations, Sec. 
154.38 (d) (3). 
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tension of an obscurely worded phrase in the Mobile 
decision.* As rewritten, Section 4(d) of the Act 
would provide— 


No such change shall be made in effective rate 

schedules arising out of contractual arrangements 

except on consent of the buyers supplied under 

uch schedules to the specific amount of such 
nge. 


As rewritten, Section 4(e) would contain the pro- 
vision that— 


No PLoceeeng hereunder may be maintained by 
the Commission unless the rate, charge, classifica- 
tion or service contained in such new schedule 
a been approved by the buyers supplied there- 
under. 


In the succeeding paragraphs, we hope to demon- 
strate that the virtual elimination of Section 4(e) 
from the Act, by holding it inapplicable except in the 
case of agreed-on rate changes, would not be in the 
public interest. 


16Tn this plirase, the Court defined the rate-making pow- 
ers of natural gas companies “to establish ex parte, and 
change at will, the rates offered to prospective customers; 
or to fix by contract and change only by mutual agreement, 
the rate agreed upon with a particular customer.” (350 U.S. 
at 343.) Of course, the case at bar involves a third method 
of rate-making. The Commission determined under Section 
4(e) United’s just and reasonable rates as of August 1, 
1954, and Willmut and others agreed to such determination. 
Cf. Michigan Consol. Gas Co. v. Panhandle Eastern P. L. 
Co., 226 F. 2d 60, 67 (CA6), certiorari denied, 350 U.S. 987 
—“The rates were filed on behalf of the Commission and 
were adopted by the Commission as its own in the order 
* * *. This in legal effect was the equivalent of rates in- 
itiated by the Commission.” 











“1. History of Sound Rate Regulation under the Provi- 
sions of Section 4(e) and 5(a). 


Currently, and in recent years of rising costs, the 
vast majority of the rate proceedings before the Com- 
mission are “suspension and hearing” proceedings 
under Section 4(e). 

Thus, during the fiscal year ended June 30, 1957, 
pipeline companies filed 32 Section 4(d) rate changes 
increasing rates by $95,100,000 annually, of which 
the Commission suspended 26 changes amounting to 
$95,000,000 per year. The Commission allowed the 
other 6 changes, involving $100,000 per year, to go 
into effect without suspension. FPC Release No. 9423 
of September 12, 1957.” 

These rate change proceedings typically involve 
long-term gas supply arrangements between pipeline 
companies and distributors under rates fixed by 
tariffs on file with the Commission, supersedable by 
new rate schedules filed by the supplier (reflecting 
the future levels of cost-of-service) as allowed to be- 
come effective by the Commission. These gas supply 
arrangements which “typically require substantial 
investment in capacity and facilities for the service 
of a particular distributor” (350 U.S. at 339 )—more 
widely, in actual experience, investment for the serv- 
ice of all customers in its total service area—must 
contain some provision governing the rates to be ap- 
plicable for gas supplied during future periods as 
far as 20-25 years ahead—during periods when cost- 
of-service may vary widely from present cost levels. 
No theoretical method of predetermination—such as, 


17 As of September 30, 1957 there were 532 rate increase 
proceedings of independent producers, amounting to $30.8 
million per year, suspended pending hearing under Section 
4(e). FPC Release No. 9474 of October 9, 1957. 
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periodic price escalation—can with any reasonable 
degree of certainty discount the unpredictable factors 
which may influence pipeline costs in the future. No 
method of settlement between the parties—such as, 
periodic arbitration—can adequately protect the 
“public interest” involved in contemplated rate 
changes. The Commission, bound foremost to the 
protection of the interests of consumers, F.P.C. v. 
Hope Nat. Gas Co., 320 U.S. 591, 610, 612, but also 
bound to protect the financial integrity of the utility 
(id., p. 605, 615) is looked to in these typical cases 
of (a) initial rates, plus (b) provision for the filing 
of “superseding rate schedules”, to do its statutory 
job, during periods of rising costs, under Section 
4(e)—to set lawful rates in accordance with the cost 
of service prevailing at a given time by proceedings 
having as an end result the allowance of “effective” 
new schedules reflecting just and reasonable rates. 
That the Commission has effectively done its job 
under conventional interpretation of the Act is indi- 
cated by comparing the 98% increase in the cost of 
living from 1935 to 1956 (BLS), with the 18.7% 
increase in cost of gas for uses other than space 
heating, and with the 9.8% decrease in cost of electric 
energy (rates as published by the FPC). 

To recapitulate, Section 4(e) is designed to be 
used, and has been used to implement the Commis- 
sion’s rate-making duties in periods of rising prices 
and rising cost-of-service. During such periods, sup- 
pliers of natural gas file, to meet increased costs,”* 
“new schedules stating plainly the change or changes 
to be made in the schedule or schedules then in force” 
on 30 days’ notice. (Act, Sec. 4(d); ef. Mobile, 350 


#8 Unless the price is fixed by contract, within the Mobile 
doctrine. 
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U.S. 338, 342). The soundness of the Section 4(d)- 
4(e) process may be further demonstrated by intrin- 
sic and extrinsic considerations taken up in the next 
two subheads. 2 


2. Built-in Safeguards Against Excessive Demands in 
New Schedule Filings. 


‘With each such filing, the given supplier must also 
file and mail to each customer affected supporting 
data in great detail. Regulations, Sec. 154.63; cf. 
Sec. 154.16. Such data, in effect, constitute a full 
presentation, in limine, of the supplier’s rate case— 
e.g., information as to rate base, rate of return, reve- 
nues, expenses, etc. Regulations, Sec. 154.63; State- 
ments B, F, G, H, ete. Such data are of course 
inspected and evaluated by the Commission’s staff 
and by the supplier’s customers, and under the Regu- 


lations, Sec. 154.63 (b) (3) (ii)— 


A natural gas company filing for an increase 
in rates or charges shall be prepared to go for- 
ward at a hearing on reasonable notice and sus- 
tain the burden of proof imposed by the Natural 
Gas Act of establishing that its pro changes 
are just and reasonable and not unduly discrimi- 
natory or preferential. 


Thus, all elements of claimed cost-of-service are 
subjected to the scrutiny of all concerned; the pub- 
licity being a deterrent to unwarranted claims. 

‘Thereafter, within the 30-days’ notice period pro- 
vided by Section 4(d), the staff of the Commission 
makes its recommendation to the Commission regard- 
ing the appropriateness of Section 4(e) hearing and 
suspension, and the Commission receives the comments 
of other interested persons. In respect of pipeline 
filings, the result has generally been that the new 





20 


schedules are suspended * pending hearing and deter- 
mination of the reasonableness of such schedules 
(Mobile, 350 U.S. at 338). 

As the Supreme Court has stated with regard to 
the new schedules— 


If a decision has not been reached before the 
period of suspension expires, a maximum of five 
months, the filed rate must be allowed to go into 
effect, but the Commission’s order may be made 
retroactive to that date. (d.) 

The desirability of this aspect of the Section 4(e) 
hearing, in comparison to hearings under Section 5(a) 
during periods of inflation, lies in the fact that rate 
levels can be kept in line with current interests of 
consumers and needs of the given supplier, through 
the virtual impounding of the amounts by which the 
new schedules exceed pre-existing rates, subject to re- 
fund, with 6% interest, of “the portion of such in- 
creased rates or charges by its [the Commission’s] 
decision found not justified.” The Commission’s re- 
quirement that the natural gas company pay 6% 
interest on refunds (and it may be noted, all inci- 
dental costs) is a vital safeguard against excessive 
demands, while cost of money (bond interest) is in 
the neighborhood of 3.54%. (1956 average for pub- 
lic utility bonds generally, including many issues less 
desirable than those of pipeline companies; see Fed- 
eral Reserve Bull., Sept. 1957, p. 1059. New issues 
currently bear a higher rate but the increment is 
insufficient to materially affect the average.) 

As indicated above, Section 4(e) contains the im- 


18 See 1957 statistics supra; see also FPC Annual Report 
for 1956, table 82, which shows inter alia as to rate in- 
creases: filed 1955, $92.1 million, allowed without suspension, 
$2.4 million; filed 1956, $25.7 million, allowed without sus- 
pension, $2.6 million. \ 
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portant “burden of proof” safeguard, not found in 
Section 5(a). Let us examine how this is actually 
used, in answer to petitioner’s excited hyperbole.” 

In ease after case from recent experience, the Com- 
mission has disallowed filings of increased rates in toto 
because applicants have failed to establish by “affirm- 
ative, concrete and persuasive” evidence that the rate 
change filed, or any rates higher than existing rates 
“strike a fair balance between investor and consumer 
interests,” guard the consumer against excessive 
rates, and constitute just and reasonable rates. 
Union Oil Company of California, 16 F.P.C. 100, 110, 
111; Crow Drilling Company, Inc., 17 F.P.C. 226; 
Sun Oil Company, 17 F.P.C. 174; Orange Grove Oil 
and Gas Corporation, 17 F.P.C. 199; Forest Oil Cor- 
poration, 17 F.P.C. 586, H. F. Sears, A. E. Herrmann 
Corporation, 18 F.P.C. ——, G-6502, G-6623, Sep- 
tember 3, 1957; Delhi-Taylor Oil Corp., et al., 18 
F.P.C. ——, G-6504, September 30, 1957. See Michi- 
gan-Wisconsin Pipe Line Co., 18 F.P.C. ........, Docket 
G-8511, October 15, 1957. In Commission experience 
in the protection of consumer interest, it may be said 


| 2 Br. 12: “Petitioner was not consulted about the filing 
when it was made and did not agree to pay the increase in 
rates it contained. If such a filing is allowable Petitioner 
and the consumers who buy from it have no rate stability 
whatever. They are at the mercy of United from day to 
day. They must pay any rate it fixes, even though it be 
exorbitant on its face.” 

| The fact is, that under “contract” rates the distributor is 
usually far more “at the mercy” of the pipeline, than under 
Commission-imposed uniform tariffs, because the distributor 
usually has but one source of supply. Thus, e.g. Willmut 
complained to the Commission of discrimination under the 
August 20, 1948 contract with United. The Commission so 
found and ordered United to reduce its rates to Willmut. 
United Gas Pipe Line Co., 12 FPC , Docket G-1158, 
Opinion No. 252, June 1, 1953. 
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that the results reached on the basis of applicant’s 
Section 4(e) “burden of proof to show that the in- 
creased rate or charge is just and reasonable,” equate 
with results in 5(a) proceedings, where the Commis- 
sion has the duty to find, before making a new rate, 
that the existing rate is unjust and unreasonable. 
See discussion of “zone of reasonableness;” infra. 

Next, Section 4(e) contains the provision, discussed 
in the next section of this brief, enabling the Commis- 
sion to make such orders with reference to an appli- 
cant’s rate as the Commission can make in Section 
5(a) proceedings, including the lowering of any rate 
found to be “not the lowest reasonable rate.” Thus, 
“consumer protection” in Section 4(e) proceedings is 
exactly equivalent to the protection afforded by Sec- 
tion 5(a) proceedings. See Note 21, infra. 

Finally, Section 4(e) proceedings equate exactly to 
Section 5(a) proceedings in pertinent part, since each 
section has as its object the ascertainment of rates 
which “conform with the standards of section 4(a).” 
City of Detroit v. F.P.C., 97 USAppDC 260, 230 F. 
- 2d 810, 816, certiorari denied, 352 U.S. 829. This 
Court there said (230 F. 2d at 815-816 )— 


Although [under Section 5(a) as well as un- 
der Section 4(e) ] the Commission cannot be com- 
pelled to fix rates at the lowest level of reason- 
ableness, nevertheless it remains true that the pri- 
mary aim of the Act, in the words of the Su- 
preme Court, is “to protect consumers against 
exploitation at the hands of natural gas com- 

anies.” Federal Power Commission v. Hope 

atural Gas Co., 320 U.S. at 610. See also, id. 


© This case originally involved proceedings under 5(a) as 
well as under 4(e). However, the order under review con- 
cerned suspended increased rates, rather than pre-existing 
rates, was therefore essentially an order relating to a 4(e) 
proceeding. 

















at 612; Phillips Petroleum Co. v. Wisconsin, 347 
U.S. 672, 685. With this in mind we continue 
our inquiry whether the rates under review con- 
form with the standards of section 4 (a). 


‘This Court, in City of Detroit, made it perfectly 
clear that the Commission in considering rates, must 
always “relate its action to the primary aim of the 
Act to guard the consumer against excessive rates.” 
(230 F. 2d at 817.) And throughout the opinion, the 
correct view is implicit that rate determinations=e- 

ait just and reasonable rates—fixed under 
conventional standards applicable to either section 
interchangeably. 


3. Conceptions of “Zone of Reasonableness” Are Not 
Relevant to the Case at Bar: Safeguards to Con- 
sumers Extrinsic to Terms of Section 4(e). 


‘Without illustration, specific application or other 
concrete data, petitioner asserts that there is always 
“e substantial spread between the lowest and the 
highest just and reasonable rate” (Br. 13); gratui- 
tously and erroneously asserts that the Commission, 
in Section 4(e) proceedings “concerns itself only with 
what it calls the ‘proposed’, not with the existing 
rate”; and wrongly states that the Commission 
“eannot compel adherence to the lower existing rates 
even though they also be just and reasonable”. 
‘Were it true, as petitioner concludes in this con- 
nection, that as a result of Section 4(e) proceedings 

titioner “is contractually bound to pay the highest 
permissible price for gas until 1962,” then it might 
well follow, as petitioner asserts, that the result is 
wrong, from the consumer standpoint. It might well 
be that a Court would be moved to restrictively in- 
terpret the application of Section 4(d) and (e) on 
the further assumption, contrary to fact, that pro- 
ceedings under other provisions of the Natural Gas 
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Act would better protect the “public interest”, in- 
cluding the interest of consumers in low gas rates. 

However, petitioner’s assertions are completely 
without foundation in fact. 

First, under Section 4(e), the Commission can 
“compel adherence to the lower existing rates.” Sec- 
tion 4(e) specifically provides that— 

* * * after full hearings, either completed be- 
fore or after the rate, charge, classification, or 
service goes into effect, the Commission may make 
such orders with reference thereto as would be 
proper in a proceeding initiated after it had be- 
come effective. 


Thus, the Commission may make any orders in a 
Section 4(e) proceeding, with regard to a suspended 
new rate schedule, that it may make in a Section 
5(a) proceeding concerning a rate already “effec- 
tive.” This, of course, includes the right to disallow 


the new schedule in toto when the rates there pro- 
vided— 
ac se the lowest reasonable rates. (Act, Sec. 
a). 

Even further, if the Commission is convinced dur- 
ing the course of a Section 4(e) proceeding that not 
only the new rate schedule but that the pre-existing 
rates provided the natural gas company with more 
dollars than “the lowest reasonable rates”, the Com- 
mission may order a reduction in the pre-existing 
rates." 


21 See Ayrshire Corp. v. United States, 385 U.S. 573, con 
struing Section 5(7) of the Interstate Commerce Act, which 
is substantially identical with Section 4(e) of the Natural 
Gas Act. Dealing in presently pertinent part with procedural 
matters, the use of Ayrshire as an authority is not subject 
to the infirmities noted in Mobdile in respect of reasoning by 
analogy from the Commerce Act authorities. See also, Tagg 
Bros. Vv. United States, 280 U.S. 420. 








30 


So much for the legal power of the Commission 
to issue an order under Section 4(e) rejecting 7 toto 
a new rate schedule, or even going beneath the “floor” 
of the pre-existing rate, where it is not the lowest 
reasonable rate, as mentioned in Section 5(a). 

Next, it must be realized that the end product of 
proceedings under Section 4(e) is a determination 
of just and reasonable rates, not a “zone of reason- 
ableness”. There is no more of a “spread between 
the lowest and the highest just and reasonable rate” 
(Br. 13) in such a 4(e) determination than there is 
in a 5(a) determination. In both cases, if the pro- 
ceeding is carried through to a conclusion and not 
dismissed e.g. for failure of proof, see cases cited 
supra, p. 26, the end result of the rate case is a single, 
dollars and cents cost-of-service found and determined 
by the Commission. The dollars there found neces- 
sary to meet cost-of-service are equitably allocated 
between the various classes of service in the rate 
schedules of the natural gas company. The net re- 
sult under either 4(e) or 5(a), if the Commission’s 
figures are correct and if allocation is properly made, 
is a just and reasonable rate—not a “zone”. If the 
Commission’s figures are incorrect in any regard, 
such as, the allowance of too much for rate of re- 
turn, the error is corrected on Court review of the 
particular 4(e) or 5(a) proceeding. 

- To illustrate, in the City of Detroit case, supra, this 
Court reviewed certain rate increases allowed to Pan- 
handle Eastern Pipe Line Company. Based on its 
cost-of-service study, the Commission permitted an 
increase of approximately $12,780,000 to Panhandle. 
The Court said (230 F2d at 813)— 


The Commission fixed a rate base of $148,- 
609,012 for Panhandle’s other properties. The 
accuracy of this amount is uncontested. And the 
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9.75 per cent rate of return fixed by the Com- 
mission on this rate base is also uncontested. 


However, in the evolution of cost-of-service, the 
‘Commission allowed Panhandle the “commodity value” 
for its own produced gas and excluded Panhandle 
profits from gasoline extraction operations in com- 
puting gross revenues realized by Panhandle appli- 
cable to cost-of-service. 

With respect to the first point, this Court held 
the Commission in error because the Commission 
had not, in arriving at its decision, at least as a 
standard of comparison, considered the rates necessary 
to meet costs under the conventional rate base 
method. 

With respect to the second point, this Court held 
the Commission in error on the basis that consumers 
are entitled to the benefit of crediting extraction 
revenues realized during the gas transportation pro- 
cess to the operating expenses of such processes. This 
Court thus corrected two errors in the Commission’s 
determination of a “just and reasonable rates” for 
Panhandle. This Court specifically recognized that 
the Commission is not required to impose the “low- 
est” reasonable rates in either Section 5(a) proceed- 
ings or in Section 4(e) proceedings, and said (230 
F. 2d at 815) — 


* * * But we think section 5(a) does not mean 
that rates which are not the lowest reasonable 
rates cannot also be ‘just and reasonable’ under 
section 4(a). Rather, it means that a decrease 
ordered by the Commission which leaves the 
utility with rates which are non-confiscatory 
will not be held invalid; that is, section 5(a) 
permits but does not compel the Commission to 
o to the very limit of constitutional power. 

ee Federal Power Commission v. Natural Gas 
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Pipeline Co., 315 U.S. at 585-586. If Congress 
had intended ‘lowest reasonable’ to be the uni- 
form criterion it would not have relegated that 
standard to a proviso in section 5(a), but in- 
stead would have incorporated it in section 4(a). 
Moreover, it cannot be said that petitioners’ in- 
terpretation of section 5(a) is required by rea- 
son, in view of the obvious practical difficulties 
which would result from forcing the Commis- 
sion always to set rates at the very brink of 
confiscation. (Emphasis added.) 
_ The fact that cost-of-service is found by a process 
of simple addition of the specific items of cost as al- 
lowed by the Commission and that mistakes in such 
items are capable of being rectified on review is a 
vital consideration in judging the efficacy of Section 
4(e) in the protection of the public interest. Thus, 
it is perfectly true that, as this Court said in its 
consideration of the Sierra case, 96 USAppDC 140, 
223 F. 2d 605, 607— 


if contract rates are reasonable, the public inter- 
est does not require allowance of higher rates 
upon the unilateral application of the seller, un- 
der section 205 {of the Federal Power Act, sub- 
stantially identical to section 4(d) and (e) of 
the Natural Gas Act], just because the Commis- 
sion deems the higher rates also to be reasonable. 


- The conclusion, however, is not that Section 4(e) 
should be read out of the statute, by denying the 
Commission’s power to proceed thereunder in the case 
at bar, but that the buyer may have the higher rates 
reviewed and corrected if for any reason such rates 
are deemed by the Court contrary to the judicially 
protected public interest. 

Finding of Unreasonableness. In the 4(e) rate 
making process, it is not necessary for the Commis- 
sion to find the existing rate unreasonable before de- 
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termining a new higher rate. Cf. the Sierra decision 
of this Court, 223 F. 2d at 607. As a practical mat- 
ter, we have seen that this fact is inconsequential in 
relation to protection of the interests of consumers. 
Additionally, this fact is counterbalanced by the stat- 
utory “burden of proof” requirement in Section 4(e), 
not found in the terms of Section 5(a). See discus- 
sion supra; see also Crow Drilling Co., 17 F.P.C. 226, 
where the natural gas company filed an agreed-on 
change of rate from 15¢ to 20¢ per Mcf, and pre- 
sented evidence of prevailing field prices, etc., to show 
that 20¢ was a fair and reasonable rate. The com- 
pany did not present cost of service evidence, and the 
rate increase proceedings were therefore dismissed 
for failure of the company to sustain the Section 4(e) 
burden of proof. The examiner, after mentioning the 
failure of proof as to the question whether the 15¢ 
rate was confiscatory, continued (17 F.P.C. at 232)— 


Therefore, in making a determination of 
whether the proposed increased rate has been 
shown by substantial evidence to be within such 
“zone of reasonableness”, the evidence in the rec- 
ord must be carefully examined as to its pro- 
bative value to show that the proposed rate is 
sufficiently low in a rate-making sense to protect 
the interests of the consumers and prevent their 
exploitation. Is there present in the record sub- 
stantial evidence to form the basis of a decision 
by the Commission that the rate proposed by the 
applicants is just and reasonable in the light of 
consumer interests? Does the record hold any 
evidence which shows that the proposed inc 
rate is not so high as to take it outside of the 
“zone of reasonablenes”? If the record contains 
no substantial evidence sufficient to show that 
the increased rate of 20 cents per M. ec. f. may be 
arrived at through some fair means of balancin 
investor and consumer interests, it must be foun 
that the applicants have failed to carry the bur- 











34 
den of ene Ce to show that their rate is just and 


= the matter of the “public interest” in the 
allowance of rates—whether under Section 4(e) or 
5(a)—is a matter committed to the Commission, and 
not to the courts except on review of particular Com- 
mission action in a particular case. On such review, 
the Court may well take account of the approach that, 
in the protection of the interests of consumers, the 
Natural Gas Act “does not contemplate ineffective 
regulation at any level.” Cf. Panhandle Eastern P. L. 
Co. v. Pub. Serv. Comm., 3382 U.S. 507, 520. The 
conception that the Commission may allow a new 
tariff to become effective (in whole or part) as a 
result of the exercise of its statutory powers of deter- 
mination under Section 4(e), without a thorough bal- 
ancing of all interests including the preeminent inter- 
ests of consumers, is not a valid reason for concluding 
that there is an absence of such statutory powers. If 
the new rate is wrong for any reason such as exces- 
‘siveness, the error may be and is, as in City of De- 
troit, corrected on review. 


4, Impact of the Acceptance of Willmut’s Contention 
On Current Rates and the Fixing of Future Rates 

by Contract and Regulation. 
_ As a result of (1) Order No. 144 requiring gas 
tariffs instead of individually negotiated contracts, 
(2) determinations heretofore made in Section 4(e) 
proceedings, and (3) other factors, generally there 
exists a healthy degree of uniformity and non-dis- 
crimination in rates charged by any pipeline to its 
distribution customers for like services. The practical 
effect of a construction of the Act virtually eliminat- 
ing rate-change proceedings under Section 4(e), and 
requiring such proceedings to be instituted by the 
Commission under Section 5(a) should be considered. 
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The immediate impact of the acceptance of peti- 
tioner’s contention would be on existing rates and 
current rate suspensions (supra) in cases before the 
Commission similar to the case at bar. Presumably, 
each distributor would seek to roll-back the rates 
applicable to it to the most favorable level provided 
for in their separate “gas contracts”—contracts en- 
tered into, and usually considered to have been super- 
seded many years ago. A condition of wide variation 
in rates for similar gas service, depending on the 
terms of the particular contract (in turn, this would 
depend in large part on the costs prevailing at the 
time of entry into the contract) would immediately 
result. This variation would be accompanied by a 
drastic reduction of pipeline company revenues, pos- 
sibly or probably breaking through all amounts ap- 
plicable to cost of capital and impinging on reve- 
nues available for depreciation and operating ex- 
penses. 

To counter this possibly disastrous condition of 
discriminatory, confiscatory rates, the Commission 
would be required to investigate literally hundreds of 
gas supply arrangements between pipelines and dis- 
tributors, involving thousands of contracts and con- 
tract changes, to determine (a) the gas contract 
deemed to be effective; and (b) the conformance 
thereof to the standards of Section 4(a) and (b). 
After proceedings lasting, in Commission experience, 
from 3 to 5 years, and possibly after lengthy court 
proceedings regarding the Commission determina- 
tion * the Commission would be able to establish new 


2 See footnote 18, supra. Although the 5(a) proceedings 
there listed involve rate reductions and pipe lines presum- 
ably interested in delay, the proceedings contemplated under 
Willmut’s contention would equally involve other parties in- 
terested in delay. 
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rates for service by the pipeline company—rates, 
however, that would be applicable to service only 
after the date of the Commission’s Section 5(a) de- 
termination.” 

With respect to new gas supply arrangements for 
future periods, pipeline companies and their cus- 
tomers would presumably, on petitioner’s theory, be 
required to make provision in their original gas con- 
tracts for exact changes in rates to accord with future 
cost-of-service. As we have seen, supra, two methods 
of accomplishing this end, contract-wise, are, (1) 
provision for periodic escalation of prices and (2) 
arbitration. The particular provisions applicable to 
any given customer would then depend in part on the 
bargaining position of such customer, and desirable 
uniformity of rates, achieved in part through the 
statutory provision for superseding schedules plus 
Commission action under Section 4(e) (as in the 
present case), would in part be sacrificed.* The con- 
- 28 Section 5(a) provides in terms for the fixing of rates 
“to be thereafter observed and in force”. See the Hope case, 
supra, 320 US. at 618; Hope Nat. Gas. Co. v. F.P.C., 196 
F. 2d 808, 806 (CA4), reh. den. and opinion clarified, 197 
F. 2d 522. 

- % Regulations Sec. 154.88 (d) (3) expresses in part the 
Commission’s interest in uniformity of rates as contained in 
schedules on file, and in the changing of rates only by ap- 
propriate filings of the “new schedules” mentioned in the 
Act, Sec. 4(d) and (e), as follows: 
“No * * * condition * * * shall be included in the rate 
schedule or any other part of the tariff which in any 
way purports to affect the modification or change of 
any rate or charge specified in the rate schedule, or 
the substitution therefor of any other rate or charge 
* * * [with proviso looking towards the filing of rate 
changes subject to suspension, etc., under Section 4 of 
the Act].” 
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dition that might well result is that of continuous 
Section 5(a) proceedings with respect to all pipeline 
companies, to the end that each new contract would 
be reviewed and corrected as soon as might be—but 
never in good time, at the inception of the new con- 
tract rate. The administrative burden would be dif- 
ficult or insuperable. The sound public policy of the 
Commission’s continuous ad hoc adjustment to meet 
ever-changing economic conditions would be sacrificed 
to the “regulatory lag” necessarily implicit in Section 
5(a) proceedings. 

When petitioner advocates a violent readjustment 
of the plain terms of the Natural Gas Act, petitioner 
should be prepared to state how its proposal will ac- 
cord with or soundly revise established policy in re- 
gard to effective rate regulation. This aspect peti- 
tioner wholly fails to mention. 


5. Towards a Realistic Construction of the Mobile 
Doctrine. 


Examination of the facts in Mobile and Sierra 
disclose a situation common to both—the exist- 
ence of facts making change of rigidly specified con- 
tract rates inequitable, to the point that doctrines of 
equitable estoppel naturally occur to mind. 

Thus, in Mobile, Ideal Cement Company built its 
plants in the city of Mobile on the basis of a firm 10- 
year contract with the gas distrinutor for supply at 
12¢ per Mcf, backed by the distributor’s firm contrac- 
tual assurance from United of a 10-year supply at 
10.7¢ per Mcf, “a rate substantially lower than that 
for other gas furnished by United.” After the cement 
plant was built, and the distributor was committed, 
United purported to unilaterally raise the rates. (350 
US. at 336.) 

In Sierra, the interstate power company contracted 
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to supply the distribution company “at a special low 
rate”, to “forestall the potential competition” of sup- 
ply to the latter from Federal sources. After such 
Federal electric power was no longer available, the 
supplier filed a new schedule purporting to increase 
the contract rate by approximately 28%. (350 U.S. 
at 351-352.) 

Although three of these cases have-twws come to 

Court, the fact is that firm contracts of this type are 
becoming a rarity in pipeline supply arrangements, 
and are predicated on special competitive circum- 
stances. It is obvious that pipeline companies could 
not firmly contract gas prices 20 or more years in the 
future at an unchangeable rate as a general practice, 
since the pipeline’s cost-of-service in that future time 
is entirely speculative. 
In the exceptional Mobile situation annual losses 
(amounts by which contract rates fail to recoup cost- 
of-service including fair return) on improvident or 
competition-motivated contract rates can be charged 
against the utility stockholders. Thus, the difference 
between a “fair and reasonable” rate and the contract 
rate (net deficiency) will not burden other custom- 
ers.” 


| %In Pacific Gas and Electric Co., Cal. P.U.C. Decision No. 
47882, issued October 15, 1952, the Commission required 
the utility to compute revenues from certain contracts (in- 
cluding the Sierra Pacific Power Co. contract) pro forma, 
as though realized from the application of a fully compensa- 
tory rate schedule “for the purpose of determining appli- 
cant’s over-all revenue requirements only, but the rates for 
such resale contract customers will not now be increased. 
By this method no burden will be placed on the other classes: 
of customers but any burden will fall on the stockholders’ 
portion of the earnings until such time as the contracts 
may have been renegotiated and have been authorized by the 
Commission”. (Slip copy, p. 42.) Cf. Sierra, 350 U.S. at 
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Were Mobile to be extended, so that all current 
rates would be at levels set by contracts entered into 
many years ago and now superseded, we could not 
predict that discriminatory burdens on other custom- 
ers would not result. Such burdens could then only 
be eliminated by lengthy Section 5(a) proceedings, 
resulting in orders applicable only to the future. 

The proper sphere of application of the Mobile doc- 
trine is to firm contracts—firm in price, firm in term 
of years. The present case is not within such sphere 
of application. The unanimous decision of the Com- 
mission to this effect should be affirmed. 


Iit. The Order Under Review Does Not “Aggrieve” 
Willmut; Review Should Therefore Await a Final 
Order in Docket No. G-9547. 


Respondent hereby moves that the petition for re- 
view herein be dismissed on the ground that petition- 


ers are not “aggrieved” within the meaning of Sec- 
tion 19(b) of the Act by the Opinion and Order Deny- 
ing Motions, issued October 2, 1956, of which review 
is sought. 

This Opinion and Order merely denied a contention 
that the Commission was without jurisdiction over 
the merits of United’s September 30 1955 rate in- 
crease filings. The Opinion and Order decided noth- 
ing with regard to the substantial issue as to the 
lawfulness of such filings. The increased charges in- 
volved (except for industrial gas rates, non-suspendi- 
ble under proviso in Section 4(e) of the Act) have 
been collected under bond, pursuant to the Act. The 


854-355, in effect holding that it is no cause for FPC con- 
cern if a contract rate is unprofitable, but would be a cause 
for FPC concern if the contract rate “cast upon other con- 
sumers an excessive burden,” or might impair the utility’s 
financial ability, or be unduly discriminatory. 
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jurisdictional question can be considered on review of 
the final order entered in Docket No. G-9547. If it 
is then determined that Willmut’s contention on the 
present appeal is correct, and that the Commission 
had no power to accept United’s September 30, 1955 
rate changes for filing, then (a) amounts collected 
by United from Willmut subject to refund will be 
refunded; (b) industrial gas rates similarly collected 
will be recoverable at law. Mobile case, supra, 350 
U.S. 332, 347. 

In this situation, the interlocutory order is not 
subject to review. F.P.C. v. Metropolitan Edison Co., 
304 U.S. 375, 383-884; F.P.C. v. Pacific Power & 
Light Co., 307 U.S. 156, 159; Cincinnati Gas & Elec- 
tric Co. v. F.PC. USAppDC ——, ——F.2d 
— , No. 13515, decided June 3, 1957; same v. same, 
No. 13577, decided June 20, 1957; United Gas Pipe 
Line Co. v. F.P.C., 86 USAppDC 314, 181 F. 2d 796, 
799, certiorari denied, 340 U.S. 827; Columbian Fuel 
Corp. v. F.PC., USAppDC ——, 239 F. 2d 61; 
F.P.C. v. Union Producing Co., ——USAppDC——, 
230 F. 2d 36, 39-40, certiorari denied, 351 U.S. 927; 
California Oregon Power Co. v. F.P.C., 99 USAppDC 
263, 239 F. 2d 426, 433; Algonquin Gas Transmission 
Co. v. F.P.C., 201 F. 2d 334, 337-338 (CA1); Atlan- 
tic Seaboard Corp. v. F.P.C., 201 F. 2d 568, 572 
(CA4). 

- The rule barring review of interlocutory orders, 
as we contend the order under review to be, is too 
well known to this Court to require extended discus- 
sion. Petitioner will be fully protected by review of 
the final order which may be issued in Docket No. 
G-9547, when and if they are substantially prejudiced 
thereby. 





41 


CONCLUSION 


For the foregoing reasons (a) the order issued 
by the Commission on October 2, 1956, In the Matter 
of United Gas Pipe Line Company, Docket No. 
G-9547, should be affirmed; or (b) in the alternative, 
the petition for review here should be dismissed. 


Respectfully submitted. 


WILLARD W. GATCHELL, 
General Counsel, 


Howarp E. WAHRENBROCK, 
Solicitor, 


ROBERT M. WESTON, 
Attorney, 
Counsel for Respondent, 
Federal Power Commission, 
Washington 25, D. C. 
W. RUSSELL GORMAN, 
Assistant General Counsel, 
Of Counsel. 


October, 1957 


Hw. 8. GOVERNMENT PRINTING OFFICE: 1987 444753 378 








BRIEF FOR INTERVENOR 
UNITED GAS PIPE LINE COMPANY 


In Tue | 


United States Court of Appeals 


For THE 





District oF CoLUMBIA Cricurr. 
No. 13,683 | 


Witimvut Gas anp Ort Company, 
| Petitioner, 
Vv. ! 





FEepERAL Power Commission, 
Respondent. 


Unirep Gas Pire Line Company, 


Intervenor. 
| 
| 


ON PETITION FOR REVIEW OF ORDER 
OF THE FEDERAL POWER COMMISSION. 


Fo Fair) a ORERS FLETCHER ow 
Be eons 11th Floor Esperson Building 
Totcey; Houston 2, Texas. 
C. Hurrman Lewis ¢ 
P. O. Box 1707 
Shreveport, Louisiana. 
Counsel for Intervenor 
Sas United Gas Pipe Line Company 
Of Counsel: | 
~ W. O. Crary, General Counsel 2 | 
Grorce D. Fiser No 
United Gas Pipe Line Company 
P. O. Box 1407 
Shreveport, Louisiana. 
James W. McCartney No i 
ApriaN M. Burk wo ! 
11th Floor Esperson Building 
Houston 2, Texas. | 
SEPTEMBER 13, 1957. 





SORG PRINTING COMPANY OF TEXAS, HOUSTON, TEXAS 











COUNTEER-QUESTION PRESENTED 


Does execution of a Service Agreement, or acceptance 
and payment for service under a Tariff and Rate Schedules 
which expressly adopt, as part thereof, the language of the 
Service Agreement, providing: 

“All gas delivered hereunder shall be paid for by 
Buyer under Seller’s Rate Schedule (here insert the 
applicable tariff description), or any effective supersed- 


ing rate schedules, on file with the Federal Power Com- 
mission” 


constitute and evidence consent and mutual agreement for 
future filings for change in rates? 
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- COUNTER-STATEMENT OF THE CASE 
Contracts and Service Agreements 
(1) Pre-contract Service 
(2) The 1943 Contract 
(3) Present Service Agreements 
Origin of this Case 





- ARGUMENT 
This Court has recently passed on this question 
Mobile lends no support to Petitioner 
1. The Service Agreement controls 
2. nee rule restricted to special type contract 
there 


The Service Agreements construed against the Commis- 
sion Regulations produce the same conclusion adjudi- 
cated by Cincinnati 

Petitioner’s effort to escape consent given unavailing... 


1. Service Agreements constitute no contract modi- 
fication 


- Willmut’s interpretation of critical language with- 
out force and contrary to Service Agreements 

. No trust concept applicable 

. Critical language gives “right to alter” 

. No constitutional question presented 


. Commission’s Opinion construed Service Agree- 
ments, not Section 4(d) 


. Commission’s determination of reasonableness of 
newly filed rates amounts to veto power 


6. CONCLUSION 
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BRIEF FOR INTERVENOR 
UNITED GAS PIPE LINE COMPANY 


In THE 


United States Court of Appeals 
For THe 


District or Cotumsm Crmcorr. 


No. 13,683 





Wuimor Gas anp Om Company, 
Petitioner, 
v. 


FreperaL Power Commission, 
Respondent.: 


Unirep Gas Prre Live Company, 
Intervenor. 


ON PETITION FOR REVIEW OF ORDER 
OF THE FEDERAL POWER COMMISSION. 


COUNTER STATEMENT OF THE CASE 


This case pends on a Petition under Section 19(b) of 
the Natural Gas Act? to set aside an order of the Federal 
Power Commission (Commission) issued October 2, 1956, 
denying Petitioner’s (Willmut’s) Motion to reject certain 
rate filings and to dismiss the proceedings pending before 
the Commission involving the reasonableness of rate change 
schedules filed September 30, 1955 by United Gas Pipe Line 
Company (United). 





1 — on June 21, 1938, c. 556, 52 stat. 821, 15 U.S.C. 717-717w ; hereafter called 
“Act”. : 
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CONTRACTS AND SERVICE AGREEMENTS 


_ Both in the brief here and the motion before the Commis- 
sion, Willmut contended the Mobile rule (United Gas Pipe 
Line Company v. Mobile Gas Corporation (1956), 350 U.S. 
332) prohibited the filing and made it unlawful. United con- 
tended that the applicable Service Agreements with Will- 
mut expressly contemplated future filings and did not, like 
Mobile, provide for firm rates for the entire contract term 
without provision for change. 


(1) Pre-contract Service. In the 1930’s Willmnt either 

purchased or produced its own gas supply in the Jackson 
(Mississippi) gas field. By the latter part of 1939 this field 
‘was so depleted that Willmut had to secure other sources 
of supply and began to negotiate with United. Service and 
‘sale to Willmut being subject to Commission jurisdiction, 
United filed with the Commission copies of correspondence 
and negotiations as they progressed. 

Nevertheless, on July 25, 1941, at Docket G-211 (App. 
A—P 1-2) the Commission ordered United to show cause for 
failure to file a schedule of rates and charges for the service 
to Willmut. The response (App. B—P 3-16, 5) showed that 

delivery to Willmut began on Jannary 24, 1940, during a 
severe cold spell at Willmut’s emergency request; that 
‘though extensive negotiations had been carried out, United 
was unable to procure Willmut to execute a contract which it 
could file as a rate schedule, and attached a form of contract 
‘theretofore worked out but unexecuted. On September 12, 

1941, the Commission dismissed its show cause order, ex- 
pressing satisfaction with United’s response, ordering the 
‘unexecuted contract filed as FPC Rate Schedule 48 to take 
effect as of January 24, 1940, requiring service to be rend- 

ered at the rates therein, and declaring that the rate sched- 
ule “shall be deemed to have been filed and published in 
compliance with the Natural Gas Act” (App. C—P 17-18). 
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Theretofore, the Commission at Docket G-148 (an investi- 
gation of United’s rates instituted in 1939 in which Wiil- 
mut intervened), reduced the domestic gas rate to Willmut 
from 30¢ to 25¢. A contract was prepared to effectuate this 
reduction. Willmut refusing to execute, United so reported, 
filing the unexecuted agreement on April 1, 1943. The 
Commission, by order issued April 16, 1943, directed for a 
second time the unexecuted contract effective as a rate 
schedule as of March 20, 1943, with the number of FPC Rate 
Schedule 72. Willmut paid for gas delivered at rates of the 
unexecuted contracts. 


(2) The 1943 Contract. At Docket G-478 United ob- 
tained from the Commission on August 19, 1943, authority 
to purchase from Willmut an eight-inch transmission line 
from Jackson to Hattiesburg. As part of that proceeding 
Willmut and United filed a contract dated August 20, 1943, 


which the Commission permitted to be effective as Rate 
Schedule FPC No. 73. This contract specified rates for 
the first five years, and then provided that rates for each 
succeeding five year period should be determined by agree- 
ment or arbitration. This contract was from time to time 
amended and supplemented, all filed with the Commission 
in accordance with its Regulations. 


Thereafter Willmut filed a Section 5(a) complaint against 
United at Docket G-1158, which, after hearing, resulted in 
an order issued June 1, 1953, requiring United to reduce 
its rates to Willmut. Complying, United, on June 29, 1953, 
filed Tariff Sheets? to its Conversion Tariff, theretofore 
filed at Docket G-2019 pursuant to the requirement of Order 
144, together with the statement required by Section 154.85 
of the Regulations, listing those parts of the contract as 


2 Sheets 11-A, 11-B, and 28-A, R. Record Ref. 297. 
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_amended known as FPC Rate Schedule 73, which the Regu- 
lations permitted to be retained as an executed Service 
Agreement. 


Thereafter at Docket G-2220, which superseded the rates 
ordered at G-1158, United filed notice of change of rates for 
city gate or town border sales, including Willmut. The 
_Commission suspended under Section 4(e) of the Act and 
consolidated Docket G-2220 with G-1142, a Section 5(a) 
investigation initiated by the Commission of United’s entire 
rate structure. Willmut was a party to both dockets G-1142 
and G-2220. It raised no Mobile type objection. In these 
consolidated Dockets the Commission’s Staff suggested 
rates based upon its investigation in the Section 5(a) pro- 
_ ceeding, which resulted in a so-called settlement expressly 
approved and adopted by Willmut through its President. 
The Commission approved in Opinion 277 issued November 
2, 1954 (.... FPC ....). As required by Opinion 277, United 


filed its First Revised Tariff Volume No. 1, setting up 
rates to Willmut and others approved by that Opinion 
(R. 528-555). 


(3) Present Service Agreements. Following Opinion 
277, Willmut executed to United three Service Agreements 
having form, scope and content stipulated by Order 144, 

_all of which became effective June 18, 1955; one being for 
resale at Hattiesburg, Mississippi (R. 2351); another for 
resale in towns and areas other than Hattiesburg (R. 2358), 

the third for industrial resale to Hercules Powder Com- 
pany (R. 2347). These three Service Agreements super- 
seded and replaced that portion of the common law con- 
tract of August 20, 1943, as amended, which had -been re- 
tained as an executed Service Agreement, and under which 
_ sales and deliveries had been made prior to execution of the 
Service Agreements. Each of said Service Agreements ex- 
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pressly cancelled and terminated the contract dated August 
20, 1943, as amended, and contained mutual releases as be- 
tween Willmut and United of all obligations and liabilities 
growing out of said contract as amended, except the obliga- 
tion of Willmut to pay unpaid bills for gas delivered there- 
under. 

In addition, Willmut executed two Service Agreements 
for new service and delivery not theretofore rendered under 
the contracts above described, the first such Service Agree- 
ment dated September 7, 1954, for resale service at Braxton, 
Mississippi (R. 2365), the other dated February 28, 1955, 
for resale service at McLaurin Heights, Mississippi (R. 
2339). 

All five Service Agreements contained provisions sub- 
stantially as follows: 


“All gas delivered hereunder shall be paid for by 
Buyer under Seller’s Rate Schedule (here is inserted 
the applicable tariff description), or any effective super- 
seding Rate Schedules, on file with the Federal Power 
Commission. This Agreement in all respects shall be 
subject to the applicable provisions of such rate sched- 
ules and to the General Terms and Conditions attached 
thereto and filed with the Federal Power Commission 
which are by reference made a part hereof.” (Emphasis 
added). 


United’s First Revised FPC Gas Tariff expressly recited 
to be filed in accordance with Opinion 277 (R. 422). The 
Tariff also required execution of a Service Agreement, 
providing: 


“The sale of natural gas is undertaken by the Com- 
pany only under a Service Agreement with purchasers 
acceptable to the Company after consideration of its 
commitments to others, supplies of natural gas, deliv- 
ery capacity and other factors deemed pertinent by the 
Company” (Original Sheet No. 2, R. 424). 
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‘Sheet 104 (R.527) shows that Petitioner received service 
| under three Rate Schedules: D-J; DG-J and IND-J. These 
Rate Schedules (Original Sheets 6, 12, and 18, R. 530, 533, 

538) provide: 


“This rate schedule is available to any natural gas 
distributor (hereinafter called ‘Buyer’) for the pur- 
chase of natural gas from United Gas Pipe Line Com- 
pany (hereinafter called ‘Seller’) for resale (here each 
rate schedule contains its own particular descriptive 
identification), when Buyer has executed with Seller a 
Service Agreement for the purchase of natural gas for 
such Billing Area Unit.” 


Each schedule makes the General Terms and Conditions 
a part of the Rate Schedule. The General Terms and Con- 
| ditions in turn, in paragraph 13.1, provide: 


“Form of Service Agreement —Buyer shall enter 
into a contract with Seller under Seller’s applicable 
standard form of Service Agreement, provided, how- 
ever, that a contract between Seller and Buyer which 
was in effect on August 1, 1954, or such other date on 
which this tariff became effective, shall remain in effect 
and shall be considered as an executed Service Agree- 
ment to the extent that its provisions are not super- 
seded by or in conflict with the rate schedules and 
General Terms and Conditions of this tariff” (Original 
Sheet 73, R. 496). 


The Service Agreements between Willmut and United 
| thus expressly provided that they superseded and replaced 
all prior contracts and agreements for natural gas service, 
_expressly released, cancelled and annulled all prior con- 
' tracts and agreements, and mutually released the parties 
| of all obligations and liabilities thereunder except the obli- 

gation of Willmut to pay all unpaid bills for gas delivered. 
| In addition it reserved to United, and consented that United 
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should have the right in the future, to make future filings, 
for the Service Agreement expressly provided that the 
price should be in accordance with a specified Rate Schedule 
“or any effective superseding rate schedules, on file with 
the Federal Power Commission.” 


ORIGIN OF THIS CASE 


On September 30, 1955, pursuant to Section 4(d) of the 
Act, United filed with the Commission certain Revised 
Tariff Sheets, thus giving notice of increase in rates to its 
customers, including Willmut. The Commission suspended 
for the statutory period of five months and ordered a hear- 
ing under Section 4(e) of their lawfulness (R. 2380). This 
was docketed as G-9547. Pursuant to United’s Motion 
(R. 2477) the Commission permitted them to become effec- 
tive subject to refund if any part was not approved 
(R. 2441-2). 

On January 16, 1956, Willmut moved to intervene (R. 
2455), raising no Mobile type objection but seeking partici- 
pation in the hearing on the question of whether United 
was able to establish that the proposed rates were “just, 
reasonable, non-discriminatory and otherwise lawful.” The 
Commission permitted intervention (R. 2473), limiting par- 
ticipation to the rights and interests “specifically set forth” 
in the petition to intervene, and provided that admission 
of Willmut should not be construed as Commission recogni- 
tion that it might be “aggrieved” by any order entered in 
the proceeding. Willmut participated in all hearings under 
such order. 

In course of hearings, the Supreme Court, on February 
6, 1956, decided Mobile (350 U.S. 332) ; thereafter, on April 
13, 1956, Willmut moved to reject, cancel and dismiss the 
rate filings of Docket G-9547 as to it, relying upon Mobile 
(R. 2659). The hearing was suspended for oral argument 
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to the Commission on May 25, 1956, after which the Com- 
‘mission issued order and Opinion 295 on October 2, 1956, 
the order appealed from (R. 2776). Docket G-9547 has not 
been concluded, the case now being in the briefing stage. 
Thus no decision has as yet been had from the Examiner, 
‘and of course no review by the Commission on the merits 
of the proceeding. 


MOTION TO DISMISS THIS APPEAL 


In limine, United moves to dismiss this appeal (a) be- 
cause Willmnt is not a party aggrieved and has no standing 
to appeal under Section 19(b) of the Act; and (b) because 
‘Opinion and Order 295 is an interlocutory order issued in 
the course of an uncompleted administrative proceeding, 
and thus not that character of definitive and final order 
which this Court is empowered to review by Section 19(b). 

The petition to review here contains no factual allega- 
tions, as required, demonstrative of aggrievement.* The 
order permitting intervention (R. 2474) contains the iden- 
tical language which Panhandle and Interstate note and 
hold insufficient. Cf. Cincinnati Gas & Electric Company, 
et al, v. Federal Power Commission, et al, No. 13515, decided 
by this Court June 3, 1957, .... App. D.C. .... F. 2d ...., 
Cincinnati Gas & Electric Company, et al, v. Federal Power 
Commission, No. 13557, decided June 20, 1957, .... App. D.C. 


It is equally settled that mere preliminary procedural or 
interlocutory orders are not reviewable prior to completion 


3 Panhandle Eastern Pipe Line Company v. Federal Power Commission (1955, 
3 Cir.) 219 F. 2d 729, 730-1; Interstate Electric Inc. v. Federal Power Com- 
mission (1947, 9 Cir.) 164 F. 2d 485; United Gas Pipe Line Company v. 
Federal Power Commission (1953, 5 Cir.) 203 F. 2d 78, 79; Pittsburgh 
Radio Supply House v. Federal Communications Commission (1938) 69 
App. D. C. 22, 98 F. 2d 303. 
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of the proceedings and entry of final order.* Nor is the order 
under review here of that substantial character of adminis- 
trative action approaching a sufficient degree of finality to 
be reviewable.® 


This Court summarizes the decisions thus: 


“In all cases held reviewable, something was happen- 
ing to the complainant. Either someone was doing 
something to him or he was placed under an obligation 
to do something to it. Petitioner here contends that 
simply being placed under an obligation is sufficient. 
But an obligation that does not require anything to be 
done is surely not entitled to our review.’® 


Such is clearly the situation here. 


Docket G-9547 is not yet closed or decided. Willmut’s 
Motion was procedural in character; Opinion and Order 
295 was likewise procedural and interlocutory. This appeal 


falls within the stricture of Metropolitan Edison that Sec- 
tion 19(b) of the Act is not to be “construed as authorizing 
a review of every order that the Commission may make, 


4 Federal Power Commission v. Metropolitan Edison Co. (1938) 304 US. 
375, 385; Atlantic Seaboard Corp. v. Federal Power Commission (1953, 4 
Cir.) 201 F. 2d 568; United Gas Pipe Line Company v. Federal Power 
Commission (1953, 3 Cir.) 206 F. 2d 842, 845; United Gas Pipe Line Com- 
pony v. Federal Power Commission (1950) 86 App. D. C. 314, 181 F. 2d 

, cert. den. 340 U.S. ; Federal Power Commission v. Pacific Power 

& Light Company (1939) 307 U.S. 156. 


5 Algonquin Gas Transmission Co. v. Federal Power Commission (1953, 1 
Cir.) 201 F.2d 334, 337, 338; Atlantic Seaboard Corp. v. Federal Power Com- 
mission (1953, 4 Cir.) 201 F. 2d 568, 572; California Oregon Power Co. v. 
Federal Power Commission (1954) 99 App. D. C. 263, 239 F. 2d 426, 433: 
United Gas Pipe Line Company v. Federal Power Commission (1953, 3 
Cir.) 206 F. 2d 842, 844-5; Mississippi River Fuel Corp. v. Federal Power 
Commission (1953, 3 Cir.) 202 F. 2d 899. 


6 California Oregon Power Company v. Federal Power Commission (1954) 
99 App. D. C. 263, 239 F. 2d 426, 433. The Fifth Circuit in United Gas Pipe 
Faien ouapany v. Federal Power Commission (1953) 203 F. 2d 78, 79, put 
it thus, that the order did “not require petitioner to do or refrain from domg 
anything, fix any liability or responsibility upon petitioner, or finally de- 
termine its rights or obligations. Under such circumstances, petitioner has 
not been aggrieved * * *.” 
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albeit of a merely procedural character,” and that “Such 
_a construction, affording opportunity for constant delays 
In the course ofthe administrative proceeding for the pur- 
pose of reviewing mere procedural requirements or inter- 
_locutory directions, would do violence to the manifest pur- 
_ pose of the provision” (p. 383-4). It is therefore respect- 
fully submitted that Willmut is not aggrieved; is without 
standing to maintain this petition for Review; and that 
| Opinion and Order 295, being procedural, is not that char- 
acter of definitive and final order which Section 19(b) 
empowers this Court to review. Accordingly, this appeal 
should be dismissed. 


STATUTES AND REGULATIONS INVOLVED 


Intervenor will file with the Court pamphlet copies of 
the Natural Gas Act and the Regulations of the Commission 
issued thereunder in Part 154 of its Regulations. 3 


SUMMARY OF ARGUMENT 


The Act permits change in contract rates by any agree- 
_ment sanctioned by contract law. Mobile, supra, so holds. 
| The Commission, looking to the Service Agreements, cor- 

rectly held that the language, “ * * * or any effective super- 
| seding rate schedule on file with the Federal Power Com- 
“mission” gave consent to future filings. This Court -in 
Cincinnati Gas and Electric Company v. Federal Power 
Commission, No. 13515, decided June 3, 1957, and Cincin- 
nati Gas and Electric Company v. Federal Power Commis- 
_ ston, No. 13557, decided June 20, 1957, held almost identical 
language contemplated future filings so that there was no 
unilateral change in contract within the holding of Mobile. 
_ Mobile held that the Act, while presuming capacity of 
natural gas companies to change contracts and rates, did 
‘not define how change was effected so that power to change 
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was that possessed in the absence of the Act, Le., in case 
of contraet fixed rates, to effectuate change by any agree- 
ment for change’ recognized by contract law; in rates not 
fixed by contract, to change ex parte at will. The Service 
Agreements here contain express consent to change subject 
to Commission review under Sections 4 and 5 of the Act, 
thus reserving unrestricted right to Willmut to object and 
oppose under those sections to insure Commission review. 
If the Service Agreements be invalid, as Willmut suggests, 
United’s rates to Willmut would be ex parte and so change- 
able at will, irrespective of Willmut’s consent. Mobile 
applies only to the type of contract there involved: where 
the purchaser first sought and obtained consent of ‘the 
natural gas company to a firm rate for a stated period with- 
out right to change, in reliance upon which the purchaser 
then contracted with a third party industrial customer. The 
Service Agreements here are not captive to such prior 
commitments. 


These Service Agreements were prepared in accordance 
with strict Regulations having the force of statutes, which 
permit reservation of right to propose change subject to 
Commission review. Willmut, having knowledge and notice 
of such Regulations, voluntarily executed five Service 
Agreements, expressly releasing the prior common law con- 
tract as amended. Before execution of such Service Agree- 
ments, Willmut was cognizant of the purpose and intent of 
the critical language, yet acquiesced therein, expressly 
joined in, and aggressively supported the settlement of a 
Section 5(a) proceeding of United’s entire rate structure 
though in the hearing thereon and also the Commission’s 
Opinion 277 approving, there was full discussion of the 
Third Cireuit’s decision in Mobile, the area of which the 
Opinion reserved for Mobile Gas Corp. 
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'Willmut’s effort to derogate the Service Agreements’ 
consent to change fails. The Service Agreement language 
does not make Section 5(a) applicable, the Act does. Equal- 
ly, Section 7 alone would govern any effort by United to 
abandon service or the right of a purchaser from United to 
continue service to Willmut. The claim is foolish for the 
Service Agreements expressly bind both parties in event of 
sale by either. 

‘The attempted constitutional question does not exist. 
United’s sale of a commodity is subject by the Act to regu- 
lation of the sale price. So there can be no taking of prop- 
erty. The possibility that the Commission might approve on 
review an industrial resale rate below that filed without 
power to grant Willmut recovery of the difference is ad- 
dressed to reparations, a power Congress deliberately with- 
held from the Commission. The proviso prohibiting suspen- 
sion of industrial resale rates was in Section 4(e) from the 
beginning and at and prior to execution by Willmut of the 
Service Agreements. Willmut thus contracted with the 
statutory proviso in its contemplation and by law subject 
thereto. Legislative withholding of discretionary right to 
suspend or refund does not produce invalidity. 

|The Service Agreements expressly contemplating future 
filings, the filing at G-9547 was properly made under such 
consent. The Commission decision is right. 


ARGUMENT 

|The Act leaves natural gas companies free to agree with 
customers for change in rates by any method mutually 
agreeable. The issue here is the proper construction, mean- 
ing and intent of United’s Service Agreements, and whether 
thereby the contracting parties have provided for and con- 
sented to future filings for change in rates. The question is 
one of individual agreement rather than governmental 
imposed control. 
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Willmut says that Mobile prohibits the filing the Commis- 
sion held the Service Agreements authorized. In Mobile, 
United contended the provisions of Section 4 granted the 
right and imposed duty to file change of rates irrespective 
of contract to meet the policy declaration of Sections 4(a) 
and (b) that rates should always be just and reasonable. 
The Court held the Act did not thus authorize and require ; 
that a filing effecting a contract change in rates could not 
be made without consent of the other contracting party. 


Willmut contends that Mobile consent must be to specific 
rates, absent which the Commission is without jurisdiction 
to receive. United contends that Mobile declared only that 
consent to change must appear in any way sanctioned by 
contract law. Consent to filing, existing here, is merely one 
of numerous ways permissible under contract law. United 
contends that Mobile worked no such radical change as 


Willmut contends; rather, it held that a natural gas com- 
pany could not file a change in a contract rate where the 
contract provided for firm rates for a firm period with no 
provision for change and the other contracting party ob- 
jected. 


Assuming arguendo that United’s Service Agreements 
with Willmut is subject to Mobile, they give and evidence 
that consent which Mobile held necessary to permit a filing 
for change under Section 4(d). The Commission thus was 
correct in Opinion 295 in looking to the Service Agreements 
to determine whether consent to change appeared. 


THIS COURT HAS RECENTLY 
PASSED ON THIS QUESTION 


On June 3, 1957, in the Cincinnati Gas and Electric Com- 
pany, et al. v. Federal Power Commission, No. 13515, .... F. 
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94 ...., .... App. D.C. ...., this Court construed almost identical 
language with that here, as did the Commission below.’ 


Said this Court: 


“The petitioners rely upon United Gas Pipe Line 
Co. v. Mobile Gas Service Corp., 350 U.S. 332 (1950), 
and Federal Power Comm’n v. Sierra Pacific Power 
Co., 350 U.S. 348 (1956), which hold, respectively, that 
the Natural Gas Act and the Federal Power Act do not 
give natural gas companies and power companies the 
right by their own unilateral action to change rates 
established by contract. 


“These cases are readily distinguishable from this 
one, for here the service agreement expressly contem- 
plates future filings and there has been no unilateral 
change in rates fixed by contract” (p. 10-11, Slip Opin- 
ion). 


See, too, Cincinnati Gas & Electric Co. v. F.P.C., £13557, 
decided June 20, 1957, .... App. D.C. ...., .... F. 2d 


7 All Service Agreements here provide: 


“All gas delivered hereunder shall be paid for by Buyer under 
Seller’s Rate Schedule (insert applicable Rate Schedule number), or 
any effective superseding rate schedule on file with the Federal Power 

ission. This Agreement in all respects shall be subject to the 
applicable provisions of such rate schedules and to the General Terms 
and Conditions attached thereto and filed with the Federal Power 
Commission which are by reference made a part hereof” (R. 2780). 
In Cincinnati, these provisions were in two sections reading as follows: 

“Section 2, Rate Schedules. Natural gas delivered hereunder shall 
be paid for under Rate Schedule CK-1 of Seller on file with the 
Federal Power Commission or any effective superseding Rate Schedules. 

“Section 3, General Terms and Conditions. This agreement in all 
ee shall be subject to the applicable provisions of Rate Schedule 

-1 and of the pertinent General Terms and Conditions attached 
thereto filed with the Federal Power Commission which are by 
reference made a part hereof.” (Printed at Page (a) of Addenda to 
Ray: are for Petitioners in Case 13515, this Court filed February 


listed 


Language above first quoted appears in all Service ments 
in the certified record, including those of Petitioner: (R. 336 g65 oo 574, 581, 


586, 647, 652, 659, 666, 673, 710, 717, 724, 761, 768, 807, 814, 864, 871, 876, 
883, 891, 898, 962, 1314, 1319, 1326, 1336, 1495, 1541, 1548, 1553, 1558, 1565, 
1572, 1639, 1644, 1647, 1650, 1657, 1823, 1886, 2227, 2234, 2241, 2248, 2255, 
2260, ; ” 2279, 2286, 2296, 2306, 2313, 2310, 2325, 2332, 2339, 2346, 
2351, 2358, 2365, 2372.) 
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That is what the Commission in Opinion 295 held; that is 
what United contends here. 


Both briefs for Willmut rely heavily, though for differ- 
ent reasons, on the decisions of this Court in the Ports- 
mouth Gas Company v. Federal Power Commission, No. 
13528, decided June 25, 1957, .... F. 2d Portsmouth is not 
apropos here. There Portsmouth asserted the order unilat- 
erally modified and rescinded its all requirements contract 
substituting a contract demand, and changing the rate 
therein provided so that it was aggrieved, but the Court 
could not examine or decide that issue, saying that it was 
“necessary first to ascertain just what the contract between 
the parties was when the order was entered; to find exactly 
its terms and conditions” (Slip Opinion, p. 4). On the other 
hand, United Fuel contended that the rates were open rates 
which had many times actually been changed by filings under 
Section 4 in which Portsmouth had participated, but the 
Court could not pass on those contentions for it said “There 
is nothing in the record to substantiate them” (p. 6). This 
Court did not in Portsmouth, as Willmut would have it, pro- 
ceed to construe the Act, instead it remanded with directions 
to the Commission to ascertain and find exactly the con- 
tract and its terms on the one hand and the facts on the 
acquiescence of Portsmouth, for-it said: 


“If the contract rate was unilaterally changed by 
United Fuel with Commission approval and so was in- 
effective, Portsmouth may nevertheless be bound by 
the change if it offered no opposition and has since 
acquiesced” (Slip Opinion, p. 7). 


Willmut has both given contract consent and has ac- 
quiesced without Mobile opposition. 
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MOBILE LENDS NO SUPPORT TO 
PETITIONER 


Petitioner misreads Mobile, hence is led to absurd posi- 
tions. Rightly understood, Mobile in no way interdicts, 
_ rather confirms, the Commission’s construction of United’s 
Service Agreement. 


1. The Service Agreement Controls. Mobile declares 
that “onlawfulness” of the filing there was not decreed by 
the Act but arose from contract law which prohibited change 
- in a contract in absence of provision for change, save by 
mutual agreement of the parties. Provision for change 
| here appears in the Service Agreements. 

Mobile says the Act, while presuming capacity of natural 
gas companies to change contracts and rates from time to 
time, nowhere defines the power or states what is effective 
- to change, leaving such powers as they would be in the ab- 
gence of the Act. It follows that change is effective solely 
by the natural gas company’s action which is free from limi- 
- tation or restriction by the Act. It is elemental that con- 
- tracting parties by mutual agreement may change, modify, 
limit, extend, partially or wholly cancel and annul a contract 
_ obligation or right, or the contract in its entirety. Contract- 
ing parties are equally competent to waive any right, obli- 
gation or duty owed by or to them. 

Thus the only limitation on the power to change is that 
which contract law dictates may produce change. Mobile 
nowhere suggests, as Willmut claims, that the only permis- 
sible form of change is that narrow form of agreement upon 
a specific rate. 


8 Durastecl Company v. Great Lakes Steel Co. (1953, 8 Cir.) 205 F. 2d 438; 
Schmitt v. Continental-Diamond Fibre Company (7th Cir. 1940) 116 F. 2d 
779: Matanuska Coop v. Monaghan (9th Cir. 1951) 188 F. 2d 906; Savage 
Arms Company v. U.S. (1924) 266 U.S. 217, and cases cited; Banks v. 
Associated Indemnity Corp. (Sth Cir. 1947) 161 F. 2d 305. 
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On this “settlement” Willmut’s President, F. M. Tatum, 
Esquire, said, inter alia, to the Commission: 


“We do believe that the proposed settlement, al- 
though not acceptable in all ways to everybody, is fair 
in the public interest, and gentlemen, that’s what counts. 
We believe it is your duty and my duty to look after the 
public interest first” (R. 2725). 


That Willmut fully understood the Service Agreement, 
which effectuation of such settlement would require it to 
execute, is shown by another statement made by its Presi- 
dent to the Presiding Examiner opposing a suggestion 
made by Mississippi River Fuel Company, in which Mr. 
Tatum said: 

“I was amazed at the fact that we might get a settle- 
ment of rates here for the next ten or 15, 20, or 25 years. 
I wondered if Mississippi River Fuel will guarantee 
any customer a rate for six months or one year. If they 
will, I think I had better move to St. Louis and start 


distributing gas up there. I would like to have such a 
contract” (R. 2728). (Emphasis added) 


When, as Willmut points out (main Br. p. 3) United re- 
vised its rate schedules as ordered by Opinion 277, it became 
necessary for Willmut as required by Order 144 to execute 
Service Agreements as specified by the Regulations and 
contained in the General Terms and Conditions of United’s 
Tariff. Three superseded the contract as amended, orig- 
inally dated August 20, 1943 (See R. 2346, 2351, and 2358). 
Two were executed to cover new service not theretofore had 
(See R. 2339, 2365). Against this background, acquiescense 
and understanding, the positions taken in the two briefs for 
Wiilmut avail it nothing: 


1. The claim (Main Br. 6, S. Br. 18) that the Service 
Agreements were designed as “modifications” and “transla- 
tions” of the August 20, 1943 contract is specious. Such 
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contract was expressly released by the Service Agreements 
as pointed out, and the parties mutually released one an- 
other from all obligations thereunder except Willmut’s 
obligation to pay unpaid bills. 


2. Willmut admits the Service Agreements were de- 
signed to comply with the 154 Regulations (Main Br. 5-6). 
In this context, the unambiguous meaning of the critical 
language is not subject to misunderstanding. Even the two 
sets of Willmut’s lawyers cannot agree. The one says the 
critical language only authorizes a change in accordance 
with Section 5 of the Act (Main Br. 5); the other, that it 
merely constitutes consent (which of course it does), or 
Willmut’s agreement that if United should sell its pipeline 
facilities to a third person Willmut would agree to pay such 
purchaser at the filed rates (S. Br. 11). 

‘The first contention above is without force because Sec- 
tion 5 authorizes no change — it merely directs the Com- 
mission upon review to set the rate thereafter to be observed 
and in force and authorizes a filing to meet the prescribed 
rate. That is the law in any event, and no contract from 
Willmut is needed. The second contention completely over- 
looks Section 7, for were United to sell it would have to have 
a ‘certificate of abandonment from the Commission and the 
purchaser would have to have a certificate of convenience 
and by both Willmut would be bound. It is shown to be 
frivolous, for each Service Agreement under the heading 
“change of ownership” expressly covers contingency of sale 
by each, United agreeing that any conveyance or transfer 
instrument executed would expressly obligate the purchaser 
to comply with the terms of the Service Agreements 
(BR. 2355, 2362, 2349-50, 2343, 2369). 

It is pure balderdash to say the Commission has invaded 
management (S. Br. 18). Prior to Opinion 277, there had 
been two changes in contract rates, one by the Commission 
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Order at Docket G-1158 entered at the instance of Willmnt; 
the other, by the Conversion Tariff. Willmut had expressly 
acquiesced in both.® “Management” freely and voluntarily 
executed the Service Agreements. 


3. The contention (Sup. Br. p. 9) that United is a Trus- 
tee is not sustained by the cited cases from Arkansas. 
Acme Brick v. Arkansas Public Service Commission, 299 
SW 2d 208, and the case from which it quotes, City of Fort 
Smith v. Southwestern Bell Telephone Company, 247 SW 
2d 474, expressly state that they apply the statutes of 
Arkansas. The trust concept was not applied to the utility 
as such, but to the use of receipts from rate of return to 
emphasize lack of power to use the return for other than 
those purposes for which it was allowed. There is no such 
issue here. 

If, as suggested, United were a Trustee and the Service 
Agreements void for that reason, the contract of August, 
1943 would be equally so. In such event, Willmut would 
be buying under an ex parte rate which Mobile held could 
be unilaterally changed. This applies equally to the con- 
tention at page 14 (Sup. Br.) that the Service Agreement is 
void because it is a mere contract to contract. Such does 
not make it void, but, if it does, the same applies equally 


15 Exhibiting elegant erudition, Willmut in a supplemental brief (p. 11, 15, 16, 
18) quotes Latin phrases. The selection was careless, because in the light 
of the context and surrounding circumstances and the meaning of the Serv- 
ice Agreements, Willmut should have said: Verba non tam inteunda, quam 
causa et natura ret, et mens contrahentium ex eis potius quam ex verbis 
appareat. Also, verba accipienda sunt secondum subjectam materiam. For 
here the words come from the Regulations. The subject matter is the con- 
trolling dominance of filed rates and how successor rates may become effec- 
tive through filing. What Willmut says to the Court is: “We are experi- 
enced business men having been in the distribution business more than 
thirty years. We willingly executed five Service Agreements. We fully 
understood what each meant and what each was intended to accomplish. 
Since then, Mobile has been decided by the Supreme Court, which seems 
an advantageous haven for us to escape our intended agreement. We add 
color by crying ‘fraud’ (though none exists), which ever was a riot rally- 

ing cry against a utility. This gives us refuge under veritas nimium 

altercando amittitur.” 
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to the 1943 contract which set up express rates for the first 
five years then provided for a contract to contract on rates 
for each successive period of five years. 


4. The oft repeated phrase (Sup. Br. p. 10) that “United 
was firmly bound and without right to alter” begs the ques- 
tion for decision. The Service Agreements did not pretend 
to authorize United to accomplish a change solely by its 
action. The language itself refutes the suggestion. “Effec- 
tive,” “superseding,” “rate schedule” and “on file” furnish 
the keys. No rate schedule can be “effective,” or “super- 
sede” another, nor meet the sine qua non of “on file” or 
legal rate status with the Commission: until it is lodged and 
filed under Section 4(d) to give the Commission notice 
thereof, which Mobile stipulated followed such filing; and 
unless and until the Commission permits it to be filed and 
become effective subject to its review under Sections 4(e) 
or 5(a). Thus to be “effective,” to “supersede,” and to be 
“on file,” the “rate schedule” must first be filed and ran the 
gauntlet of survival from Commission review. Willmut can 
secure that review by its complaint as provided by Sections 
4(e) and 5(a) — has done so in G-9547. 


5. The so-called Constitutional question (S. Br. p. 12) 
doesn’t exist. United gave Willmut no assurance upon 
which Willmut then contracted with Hercules comparable 
to that which the Court emphasized was given Mobile on 
the Ideal contract. United sells a commodity (gas) to Will- 
mut for a price. Because Congress says that sale is affected 
with the public interest, the Commission is given review 
‘supervision by Sections 4 and 5 of the Act of that price. 
‘Congress’ intention is made manifest by the policy direc- 
‘tions and requirements of Sections 4(a) and (b) condemn- 
ing undue discrimination but requiring justness and rea- 
gonableness. The Commission, not United, is given exclus- 
ve discretion and power to make specific the price point 
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in the zone of reasonableness, which governs. (Montana- 
Dakota Utilities Co. v. Northwestern Public Service Co. 
(1951) 341 U. S. 246). It is elementary that “due process” 
protection does not extend to protection against individual 
activities. Great Northern Railway-v. Sunburst Oi & Refin- 
ang Co. (1932) 287 U.S. 358. Nor does it guarantee against 
judicial or administrative error. Neblett v. Carpenter, 
(1939) 305 U.S. 297. 

What Willmut really says is that absent discretionary 
power to the Commission to suspend and require refund, 
discrimination can exist in the excess over that filed and 
that ultimately allowed by the Commission. This is the 
familiar ground of reparations—a power deliberately 
withheld from the Commission.?® 

The Act authorizes the Commission only to fix rates 
“thereafter” to be observed, and the Courts are inflexible 
in enforcing the futurity of “thereafter.”!7 Willmut is 
squarely within the blight of the cases in footnotes 16 and 
17, for it would use the Commission’s power to fix rates 
for the future as the comparison to show that past rates 
were unlawful as the filed rates. The rates of G-9547 are 
legal rates, and as McClellan, supra, says, “There was there- 
fore no basis for claim for damages * * *”. Furthermore, 
as already pointed out, the proviso against suspension of 
industrial resale rates was in Section 4(e) at all applicable 
times of contract, and Willmut must be held to have con- 
tracted consciously with respect thereto. 


16 Montana-Dakota Utilities Co. v. Northwestern Public Service Co. (1951) 
341 U.S. 246; Hope Natural Gas Company v. FPC (4. Cir. 1952) 196 F. 2d 
803; FPC v. Hope Natural Gas jar treed ee 320 U.S. 591; a whee 
ural Gas Company v. FPC (4 Cir. 1943) 134 F. 2d 287, reversed on othe 
grounds ote: -S. 591; State Commission of Kansas v. FPC. (8 Cir. 1954) 
215 F. 2d 1 


17 Hope Natural Gas Company v. FPC (4 Cir. 1953) 196 F. 2d 803; FPC 
v. Hope Natural Gas Company (1944) 320 U.S. 591; State Commission of 
Kansas v. FPC (8 Cir. 1954) 215 F. 2d 176; Montana-Dakota Utilities Co. 
vy. Northwestern Public Service Company (1951) 341 U.S. 246; Hope Nat- 
ural Gas Co. v. FPC (4 Cir. 1943) 134 F. 2d 287; reversed on other 
grounds 320 U.S. 591; McClellan v. Montana-Dakota Utilities Co. (8 Cir. 
1953) 204 F. 2d 166, cert. den. 346 U.S. 825. 
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' There is no order here remotely resembling that in 
Thompson v. Consolidated Gas Utilities Corp. (1937), 300 
‘U.S. 55; nor has the Commission at any time purported to 
act in a situation like United States v. Witkovich (1957), 
1 L. Ed. 2d 765; nor does the Act or any order of the Com- 
‘mission purport to vest United with the powers condemned 
in Tumey v. Ohio (1927), 273 U.S. 510. 

There has been no suggestion by the Courts that the 
failure of Congress to vest the Commission with power to 
‘grant reparations destroyed validity of the Act. The Act 
‘giving no power whatever to the Commission over past 
rates or their effect, it follows that there is no taking of any 
property by virtue of any order, for there is no such order. 

The other side of the coin was considered by the Fourth 
Cireuit in Hope Natural Gas Company v. Federal Power 
Commission (1952), 196 F. 2d 803, at 808-9. Constitution- 
ality was declared. The same rationale is persuasive here. 
Though the lawyers for Willmut are in conflict (S. Br. p. 2; 
App. A. B. p. 23-24), we agree that the reasoning of Midland 
Realty Co. v. Kansas City Power & Light Co. (1937), 300 
U.S. 109, at 114-15, is clearly applicable and shows the 
' Constitutional claim to be groundless. 
| Furthermore, Willmut is not eligible to receive such a 
refund if one were ordered.!® Nor is the industrial con- 
sumer recognized as possessing a compelling equity. 
Natural Gas Pipe Line Co. v. F.P.C (1942, 7 Cir.), 131 F. 
2d 137, 139. 


| 6. The charge (S. Br. p. 15-16) that the Commission had 
-eonstrued Section 4(d) as taking away the Constitutional 

right to contract is not true. The Commission has con- 
'strued Willmut’s plain, unambiguous agreement as con- 
| stituting that consent to change which Mobile held neces- 


18 FPC v. Interstate Natural Gas Co. (1949) 336 U.S. 577, 581; 
Dakota Utilities Co. v. Northwestern Public Service Co. (1951) a TUS. 
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sary. Thereby it finds itself in the company of this Court 
in the two Cincinnati decisions, supra. The Commission 
was not called on nor did it purport to construe Section 
4(d). Nor is this Court. Mobile did that. 


¢. The strictures on the Commission’s holding (S. Br. 
p. 16-19) are both unjustified and untrue. The critical 
language in the Service Agreement gives consent to change. 
Only the Commission is authorized to determine reasonable- 
ness and lawfulness. When it determines the specific point 
within the zone of reasonableness, legality springs up. Any 
increase filed over that level is again tested in the crucible 
of the Commission’s review, and if found to be reasonable 
becomes neither unlawful or criminal. Reasonableness is 
not static and frozen —its proper evaluation and adjust- 
ment in the public interest is the very raison d’etre for the 
Commission’s power and the subject matter of its expertise. 

United’s answer to the order to show cause at Docket 
G-211 quoted from its report filed to the Comn,ission on 
August 29, 1940, covering the first six months of its opera- 
tions to show that delivery to Willmut was begun on Janu- 
ary 24, 1940, during a severe cold spell at the emergency 
request of Willmut because of the insufficiency of its supply 
from the Jackson Gas Field. Since then Willmut has con- 
sistently clouded the relationship with litigations (see 
p. 2 to p. 4, 7 infra; p. 17 S. Br.). Such is the best guaran- 
tee which could exist to attest the plain meaning of the 
Service Agreement, for against this background if Willmut 
had objected to its meaning or sought to escape it upon 
grounds such as here advanced, it would have refused to 
sign the Service Agreements, would have demanded differ- 
ent language. Instead, knowing United’s position, knowing 
the plain meaning of the Service Agreement language, 
having no objection thereto, it executed the Service Agree- 
ments, released the prior contract as amended, and joined 
in mutual release of all obligations thereunder. Its claims 
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are wholly artificial. (See, infra, 26-27). It experienced no 
dissatisfaction until the appearance of the Supreme Court’s 
decision in Mobile, which to Willmut seemed like the green, 
green grass on the far away hill. 

Equally untrue are the statements at page 19 (S. Br.). 
Petitioner’s memory is indeed short, for by Opinion 277 
which settled Docket G-1142 the Commisison fixed all of the 
component elements necessary to a complete rate case and 
determination of rate of return. To this Willmut was a 
party and consented. 
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CONCLUSION 


For the reasons above set forth, Intervenor respectfully 
submits that the Commission’s Opinion and Order 295 is in 
all things correct, and should be in all things affirmed, and 
that the Petition to Review should be in all things dis- 
missed and denied, and for such relief and judgment Inter- 
venor respectfully prays. 


Respectfully submitted, 


/8/ Tuomas FietcHer 
Thomas Fletcher 


11th Floor Esperson Building 
Houston 2, Texas. 


C. Hurrman Lewis 
P. O. Box 1707 
Shreveport, Louisiana. 


Attorneys for Intervenor 
United Gas Pipe Line Company 


Of Counsel: 


W. O. Crain, General Counsel 
Grorce D. Fiser 
United Gas Pipe Line Company 
P. O. Box 1407 
Shreveport, Louisiana. 


James W. McCartney 

Aprun M. Burr 
11th Floor Esperson Building 
Houston 2, Texas. 
Attorneys for Intervenor 
United Gas Pipe Line Company 
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APPENDIX A 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Leland Olds, Chairman, Claude L. 

see j Draper, John W. Scott and Clyde 

Commissioners L. Seavey. Basil Manly not par- 
ticipating. 


July 25, 1941 


In the Matter of 
Unrrep Gas Pree Luxe Company \ Docket No. G-211 


ORDER TO SHOW CAUSE AND 
FIXING DATE OF HEARING 


It appearing to the Commission that: 


(a) On June 14, 1941, the United Gas Pipe Line Com- 
pany filed with the Commission copies of correspond- 
ence had with the Willmut Gas & Oil Company con- 
cerning a proposed contract for the sale in inter- 
state commerce of natural gas for resale for ultimate 
public consumption in the City of Hattiesburg and 
other communities in the State of Mississippi; 


Said filing of June 14, 1941, discloses that on Janu- 
ary 24, 1940, United Gas Pipa Line Company com- 
menced to deliver natural gas to the Willmut Gas 
& Oil Company for resale for ultimate public con- 
sumption and has continued to and is now making 
delivery of natural gas for such use; 


(c) United Gas Pipe Line Company has not filed with the 
Commission a schedule of rates and charges for such 








za 
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sale of natural gas to the Willmut Gas & Oil Com- 
pany as required by Section 4(c) of the Natural Gas 
Act and Part 54 of the Provisional Rules of Prac- 
tice and Regulations Under the Natural Gas Act; 


The Commission orders that: 


United Gas Pipe Line Company, under oath, show 
cause, if any there be, at a public hearing to be held 
commencing at 9:45 a.m., (C.S.T.), August 12, 1941, in 
the Civil Service Examination Room, Post Office Build- 
ing, Hattiesburg, Mississippi: 


| (1) Why it has failed to file a schedule of rates and 

! charges for the sale in interstate commerce of natural 
gas to the Willmut Gas & Oil Company for resale 
for ultimate public consumption as required by Sec- 
tion 4(c) of the Natural Gas Act and Part 54 of the 
Provisional Rules of Practice and Regulations Under 
the Natural Gas Act; 


(2) Why the Commission should not institute appropri- 
ate proceedings against it, its officers, and/or direc- 
tors pursuant to the provisions of the Natural Gas 
Act for its failure or refusal to comply with said Act 
and the Provisional Rules of Practice and Regula- 
tions thereunder. 


By the Commission. 


Leon M. Fuquay 
Secretary 
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APPENDIX B 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


In the Matter of 
Untrep Gas Pree Live Company 


\ Docket No. G-211 


ANSWER TO 
ORDER TO SHOW CAUSE 


Now Comes United Gas Pipe Line Company, Respondent 
~ in the above entitled and numbered cause, and for answer 
to the Show Cause Order, herein issued on July 25, 1941, 
and made returnable at a public hearing to be held, com- 
mencing at 9:45 A. M., August 12, 1941, in the Civil Service 
Examination Room, Post Office Building, Hattiesburg, Mis- 
sissippi, states as follows, to-wit: 


(1) The basic facts relative to the sale of natural gas to 
the Willmut Gas & Oil Company are set forth in Respond- 
ent’s letter to the Federal Power Commission, of date June 
6, 1941, with enclosures as therein stated, and which letter 
was filed with the Federal Power Commission on June 14, 
1941, as is shown in paragraph (a) of the order herein 
issued. The said letter with all of the enclosures therein 
referred to is incorporated herein, by reference to the files 
of the Federal Power Commission, and made a part hereof, 
the same as if herein set forth in full. 


(2) In August, 1941, Respondent filed with the Federal 
Power Commission a copy of a letter from Willmut Gas & 
Oil Company addressed to United Gas Pipe Line Company 
under date of June 24, 1941 and Respondent’s reply thereto 
dated July 21, 1941, which are likewise incorporated herein, 
by reference to the files of the Federal Power Commission, 
and made a part hereof the same as if herein fully set forth. 
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‘The said letters were filed with the said Commission in order 
that it might be fully advised of the difficulties being con- 
tinually encountered by Respondent in its efforts to con- 
summate a contract for the sale of natural gas to the Will- 
mut Gas & Oil Company. 


(3) As pointed out in said letter, of date June 6, 1941, 
aforesaid, Respondent on January 24, 1940, began deliver- 
‘ing natural gas to the Willmut Gas & Oil Company to meet 
an emergency arising by virtue of the failure of the then 
source of supply of said company. Had it not been for the 
cooperative action of Respondent in helping the Willmut 
Gas & Oil Company meet said emergency, as pointed out in 
said letter and as hereinafter set forth, the customers of 
said company would have been seriously inconvenienced by 
a shortage of their natural gas requirements. 


(4) The Federal Power Commission has been kept in- 


- formed about the matter of natural gas service by Respond- 
ent to the Willmut Gas & Oil Company, beginning with a 

letter written by Willmut Gas & Oil Company to Respondent 
under date of October 5, 1939, a copy of which was mailed 
to the Federal Power Commission, as is more fully shown 
' by copy of said letter which is hereto annexed, made part 
hereof, and marked Exhibit “B”. On October 23, 1939, 
Respondent filed with the Federal Power Commission its 
- letter to said Commission, of date October 19, 1939, a copy 
of which is hereto annexed, made part hereof, and marked 
| Bxhibit “C”, together with enclosure as therein stated, 
_ which was a copy of reply by Respondent dated October 16, 
1939, to said Willmut Gas & Oil Company, a copy of which 
is likewise hereto annexed, made part hereof, and marked 
Exhibit “D”. 

(5) The Federal Power Commission was advised of the 
sales of natural gas to the Willmut Gas & Oil Company in 
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the report of Respondent to said Commission covering the 
first six months of its operations ended June 30, 1940, 
which was filed with said Commission on the 29th day of 
August, 1940. 

On Sheet 258 of said report the following explanation 
was made with respect to gas sales to Willmut Gas & Oil 
Company, to-wit: 


“Delivery of gas to this customer was begun on Jan- 
uary 24, 1940, during a severe cold spell at emergency 
_ request of customer whose supply of gas from the 
Jackson Field had become insufficient to meet custom- 
ers’ requirements. Deliveries were commenced with 
understanding that a written contract would be entered 
into covering such deliveries. Since then our efforts to 
consummate a written agreement covering this transac- 
tion have been unsuccessful. In tendering payment for 
this gas customer has segregated the total deliveries as 
to (a) domestic, (b) commercial, churches, municipal 
and semi-industrial and (c) industrial, based on the 
percentage of the total sales of each class to the total 
of all sales made by customer. For the volume allocated 
to domestic the customer has tendered payment for 
such gas at the rate of 30¢ per MCF for the volume 
allocated as commercial, churches, municipal and semi- 
industrial, the customer has tendered 80% of the aver- 
age rate received from such sales; and for the volume 
allocated to industrial the customer has tendered 16¢ 
per MCF.” 


In the report filed by Respondent for the six months’ 
period ended December 31, 1940, the same notation again 
appeared on Sheet 285 of said report. 

All sales of gas by Respondent to the Willmut Gas & Oil 
Company have been made and are now being made on the 
basis above set forth. 


(6) On February 12, 1941, Respondent advised the Fed- 
eral Power Commission that it had offered the Willmut Gas 
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_ & Oil Company the same rates for natural gas as set forth 
_ in United Gas Pipe Line Company’s Rate Schedule FPC 
_ No. 37, as will be more fully shown by copy of letter from 
_ Respondent to said Commission of said date, which is hereto 
annexed, made part hereof, and marked Exhibit “A”, 


(7) In view of the foregoing, Respondent shows that’ 
the Federal Power Commission has been kept advised about 
Respondent’s sales of natural gas to said Willmut Gas & 
Oil Company since the 29th day of August, 1940, and that 
_ for approximately one year after being informed in writing 
| of the situation existing regarding Willmut Gas & Oil Com- 
_ pany said Commission has made no criticisms or objections 

_ to the procedure being followed by Respondent, and Re- 

| spondent has felt that since the Commission was fully and 
formally advised about the situation presented and made 
| no comments or suggestions with respect thereto, that 
Respondent was not called upon to do anything more than 
it has done in this instance, and Respondent has relied 
| upon said action or non-action of the Federal Power Com- 
' Mission, as well as upon the advice of its counsel in its 
handling of this entire situation. 

The order herein issued would indicate that the first 
| knowledge the Federal Power Commission had about the 
| deliveries of natural gas to Willmut Gas & Oil Company 
_ was on June 14, 1941, and not on the 29th day of August, 
_ 1940, as hereinabove set forth in paragraph (5) hereof. 


(8) Respondent, in view of the foregoing, denies that it 
_ has failed to file a schedule of rates and charges for the sale 
| in interstate commerce of natural gas to the Willmut Gas & 
_ Oil Company, for resale for ultimate public consumption as 
required by Section 4(c) of the Natural Gas Act and Part 
04 of the Provisional Rules of Practice and Regulations 
Under the Natural Gas Act. 





7 
3B 


(9) With respect to the matters and things involved 
herein there were two possible courses of action Respondent 
might have followed: 


(1) File a contract as a rate schedule. 


(2) Keep the Federal Power Commission advised in 
writing as to the factual situation. 


Since Respondent had no contract which it could file with 
said Commission, there was only one course of action open 
to Respondent and that was to keep the said Commission 
reasonably advised as to the factual situation, and that 
Respondent has done, as hereinabove set forth. 

If there has been any failure of Respondent to do or not 
to do anything required of it under the Natural Gas Act or 
any rules, regulations or orders of the Federal Power 
Commission thereunder, such failure was of a most tech- 
nical nature and related to form and not to substance. 
Respondent does not know of any such failure on its part, 
and if any such failure exists Respondent shows that it has 
not willfully or knowingly permitted such failure to occur, 
and that it has acted in the utmost good faith and on the 
advice of counsel with respect to all of the matters and 
things involved herein. 


(10) Respondent shows that prior to the institution of 
this proceeding it had its counsel, Mr. C. Huffman Lewis, 
discuss informally with representatives of the Federal 
Power Commission, in the offices of said Commission at 
Washington, D. C., the matter of handling with said Com- 
mission situations in which no contract had been consum- 
mated. The difficulties of such a situation were fully 
discussed. 

Respondent’s attorney, aforesaid, was advised that in 
such a situation the practical thing to do would be to keep 
the Commission fully advised of all of the facts about the 
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situation presented. Respondent’s counsel understood at 
said conference and so advised Respondent that in such 
circumstances where the consummation of a contract was 
delayed the best that Respondent could do would be to give 
the Federal Power Commission all the information it had 


about the sale of the natural gas in question. 


(11) Respondent desires to file all of the schedules of 
rates and charges for the sale of natural gas in interstate 
commerce for ultimate public consumption in full compli- 
ance with the Natural Gas Act, and all rules, regulations 
and orders thereunder. Respondent will in the future in 
good faith continue to promptly and punctually keep the 
Federal Power Commission advised about all situations in 
which negotiations are under way but which have not 
resulted in the consummation of a written contract. 


(12) Respondent has not, with respect to the matters 


and things involved in this proceeding, or otherwise, will- 
fully and knowingly violated, either by acts of commission 
or omission, any of the provisions of the N atural Gas Act 
or any regulation, restriction, condition or order made or 
imposed by the Federal Power Commission under the au- 
thority of said Act. Respondent has interpreted said Act 
and said rules, regulations and orders issued thereunder 
as best it could, and has with respect to all of the matters 
and things involved in. this proceeding, acted in the utmost 
good faith and on the advice of counsel in attempting to 
perform all of its obligations under said Act or said rules, 
regulations and orders; and Respondent desires not only 
to comply with the spirit and the letter of said Act and rules, 
regulations and orders issued thereunder, but also to co- 
operate with the Federal Power Commission in a con- 
structive manner in all matters and things over which 
said Commission may have jurisdiction. 
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WuererorE, Respondent prays that this answer be 
deemed good and sufficient and that the Show Cause Order 
herein issued be recalled and rescinded, and this proceeding 
dismissed in its entirety. Respondent also prays for all 
orders necessary and for full, general and equitable relief 
in the premises and for costs. 


(Sgd.) C. Hurrman Lewis 
C. Huffman Lewis 
Address: 1525 Slattery Building 
Shreveport, Louisiana 
Wuxnrsson, Lewis anp 
WILKINSON 


Shreveport, Louisiana 


(Sgd.) R.A. Henpersonw by CHL 
R. A. Henderson 


Address: Two Rector Street 
New York, N. Y. 


Counsel for United Gas Pipe Line 
Company 
Rep & Priest 


New York, N. Y. 
Of Counsel 











Strate or LovisiANa 
ParisH OF Cappo 


M. A. Asrrnarxy, being first duly sworn, deposes and 
says: 

That he is the Vice President of United Gas Pipe Line 
Company, Respondent named in the within and foregoing 
answer; that he has read the foregoing answer and knows 
the matters of fact set forth therein and that such matters 
of fact are true to the best of his knowledge and belief. 


(Sgd.) M. A. AsernatHy 


| SuBscRIBED anv Sworn to before me, this the 4th day of 
August, 1941. 


(Sgd.) M. J. Gunnine 
Notary Public in and for 


[Norarmt Sear] Caddo Parish, Louisiana. 
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EXHIBIT “A” 
UNITED GAS PIPE LINE COMPANY 
Shreveport, Louisiana 
February 12, 1941 
FrEpERAL Power ComMIssION 
Washington, D. C. 
Inre: In the Matter of United Gas Pipe Line 
Company — Docket No. G-193. 

Gentlemen: 

We acknowledge receipt of your letter of February 8, 
1941, relative to the above matter, and in reply thereto wish 
to advise as follows: 


(1) There is annexed hereto photostatic copy of a pro- 
posed contract which was offered to the Hattiesburg 
Gas Company, as set forth in Paragraph II of the 
Answer to Order to Show Cause herein filed. 


There is annexed hereto photostatic copy of letter 
from Hattiesburg Gas Company to Mr. H. E. Randall, 
Industrial Sales Manager of United Gas Pipe Line 
Company, of date September 21, 1940, together with 
photostatic copy of letter from Mr. H. E. Randall to 
Mr. W. T. Moran, President of the Hattiesburg Gas 
Company, of date September 17, 1940, and photostatic 
copy of letter from Hattiesburg Gas Company to Mr. 
Randall of date September 4, 1940. 


The town of Hattiesburg was not included in the con- 
tract referred to in Paragraph (1) hereof because at 
the time said contract was offered and at the present 
time the town of Hattiesburg was and is being served 
by the Willmut Oil & Gas Company, to which com- 
pany the rates provided in said Rate Schedule No. 37 
had been offered, as shown by the letter from Mr. 
Randall to Mr. Moran, of date September 17, 1940, 
referred to in Paragraph (2) hereof. 


We are, 
Yours very truly, 
Untrep Gas Pree Line Company 


Assistant Secretary 
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EXHIBIT “B” 


Jackson, Mississippi 
October 5, 1939 


Unrrep Gas Pree Line Company 
Deposit Guaranty Bank Bldg. 
City 

Dear Sirs: 


This company is regularly chartered, and possesses fran- 
| chise for natural gas distribution at Hattiesburg and other 
- towns between the Jackson field and that city, and is pres- 
' ently serving, under distribution systems owned, the Mis- 
' sissippi State Hospital, at Whitfield. Presently it is de- 
_ pendent upon its source of supply in the Jackson field, 
which is rapidly becoming depleted. In this business it has 
| sought at all times to make service the outstanding factor in 
the discharging of its obligations to the public. It presently 
has over 3,000 customers who are dependent upon it for 
_ this necessity, and has been serving them for many years 
| last past. Presently one of its wells at Jackson went out, 
_ rendering essential that it forthwith have additional gas 
. for distribution to those upon it dependent, and looking to 
| that end it has heretofore made informal applications to 
you. 

This application is now formally made, pursuant to the 
National Gas Act of 1938. We are advised that under it the 
_ business of transporting and selling natural gas for ulti- 
| mate public distribution has become affected with a public 
- use, and that under the terms of that act the Federal Power 
' Commission has power, after notice and opportunity for 
| hearing, when it finds the action necessary or desirable in 
_ the public interest, to direct a natural gas company to 


«* * * establish physical connections of its transporta- 
tion facilities with the facilities of, and sell natural 
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gas to, any person or municipality engaged or legally 
authorized to engage in the local distribution of natural 
or artificial gas to the public.” 


This company is presently so engaged, and it finds that 
it is absolutely essential to ask that you make available to 
it, in accordance with that act, at the earliest possible date, 
natural gas with which it may continue to serve those de- 
pendent on it. This connection can be made at J ackson, in 
such manner as will best serve both parties. The immediate 
necessity is adequate service to the Mississippi State Hos- 
pital, at Whitfield, for which service this company presently 
has not sufficient gas, and, assuming that it could not obtain 
it otherwise than in the Jackson field, it gave notice to that 
institution. It now finds that it has this available supply 
from yourself, and that you are under a legal obligation to 
supply it, and formal demand is, therefore, hereby made 
on you for such service. 

Initially, the amount of gas requisite will be limited to 
the needs of the Mississippi State Hospital, and the amount 
of this is as per the copy already given you; but after Janu- 
ary 1, 1940, there will be additional gas needed for distri- 
bution, and this is notice to you, pursuant to the Natural 
Gas Act, that the same will be expected to be supplied. 

In this connection, the question of rate will be that which 
is lawful and in accordance with the act. Pending approval 
by the Commission of the rate, we will make such provisions 
for payment as may be requisite, so that you will be abso- 
lutely protected therein. 

This service is very important, and we. do not, now that 
we have this source of supply available, intend to let those 
dependent on this company go without gas. Please let this 
have immediate and preferred attention. Its importance, 
however, is so great to this company that we are taking the 
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liberty of mailing a copy of it to the Federal Power Com- 
3 mission, having in mind, however, the sincere hope that we 
will not have to burden that Commission with determination 
_ of the factors in this matter. 


Yours very truly, 

Wuiumor Gas & Om Company 

By T.M. Tarum ( Signed) 
President 


PS — Should this be addressed to other than the proper 
Company in your organization, please consider it 
properly addressed and deliver accordingly. 

COPY 

EXHIBIT “c” 
UNITED GAS PIPE LINE COMPANY 
Houston, Texas 
October 19, 1939 


Freprrat, Power Commission 
Wasuineron, D. C. 
Gentlemen: 


Willmut Gas & Oil Company of Jackson, Mississippi, for- 
warded to your Commission a copy of their letter addressed 
to our Company under date of October 5, 1939, containing 
their request that we arrange to deliver natural gas to their 
pipe line near J. ackson, Mississippi. We replied to said letter 
under date of October 16, 1939, and we are enclosing here- 
with, for your information and the completion of your file, 
a copy of such reply. 

Very truly yours, 


Untrep Gas Pree Line Company 


GDF :eg ; Assistant Secretary 
COPY 
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EXHIBIT “pD” 
Jackson, Mississippi 
October 16, 1939 

Wuumvt Gas & On, Company 

Harriessurc, Mississrepr 

Attention of Mz. F. M. Tatum, President 


Gentlemen: 


We are in receipt of 
questin 


near Jackson, Mississippi, so that you may continue to 
serve your customers, and are very sorry to advise that 


You advise that one of your wells in the Jackson Field 
has ceased producing, which makes it necessary for you 
to secure gas elsewhere, and we wish to call your attention 
to the fact that the same situation which has rendered your 
supply of gas inadequate has also affected our company 
so that we are not now getting sufficient gas from the J ack- 
son Field to supply our own requirements. We have made 
a temporary arrangement with Southern Natural Gas Cor- 
poration to transport a small quanti 
their lines extending from the Mo 
through th 


to the excess capacity in their line over and above their own 
requirements, and they are just now going into the season 
of peak-load requirements due the approach of winter. 

We have now begun the construction of additional pipe 
nes at a cost of some three million dollars to augment our 
supply of gas, after Union Producing Company, from which 
we purchase a large part of our gas, has spent a consider- 
able sum of money in the State of Mississippi, running up 
to probably a million and a half dollars, in order to try 
to discover a new supply of gas in the State. After our addi- 
tional lines are completed we believe we will have a surplus 
of gas over our own requirements which we will be able 
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to sell you, provided a proper price and proper contractual 
provisions can be agreed upon. 

In your letter of October 5th, you quote certain provi- 
sions of the Natural Gas Act found in Section 7-A thereof; 
however, you failed to quote that part of the same section 
which bears particularly on our present circumstances, and 
which is as follows: : 

“Provided, That the Commission shall have no au- 
thority to compel the enlargement of transportation 
facilities for such purposes, or to compel such natural 
gas company to establish physical connection or sell 
natural gas when to do so would impair its ability to 
render adequate service to its customers.” 


If we should establish physical connection with your line 
and sell gas to you at the present time it would seriously 
impair our ability to render adequate service to our cus- 
tomers, and, as a matter of fact, we would have to cut off 
the supply of gas to some of our customers in order to 
deliver the gas to you. 

‘It appears now that our additional pipe lines will be 
completed and ready for operation about January Ist, and 
when the lines are completed and ready for operation we 
will be glad to negotiate with you for the sale of gas to 
supply your requirements; provided we have a sufficient 
supply available over and above what is necessary to take 
care of our own customers. 

In view of the fact that you forwarded a copy of your 
letter to the Federal Power Commission, we are also for- 
warding a copy of this letter to the Commission. 

| Very truly yours, 

Unirep Gas Pree Line Company 
(Sgd) J. P. Rocrxs 

! J. P. Rogers 

JPR-sh District Manager 


ce-Federal Power Commission, 
Washington, D. C. 


COPY 
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APPENDIX C 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Leland Olds, Chairman, Claude L. 

estilhe Draper, John W. Scott and Clyde 

Commissioners ) L. Seavey. Basil Manly not par- 
ticipating. 


September 12, 1941 


In the Matter of 
Unrrep Gas Pree Line Docket No. G-211 
ComMPany 


ORDER TERMINATING PROCEEDING, ALLOWING 
RATE SCHEDULE TO TAKE EFFECT, AND 
CANCELLING HEARING 


It appearing to the Commission that: 


(a) By order of July 25, 1941, the Commission directed 
the United Gas Pipe Line Company to show cause 
at a public hearing: 


(1) Why it had failed to file a schedule of rates and 
charges for the sale in interstate commerce of 
natural gas to the Willmut Gas & Oil Company 
for resale for ultimate public consumption as 
required by Section 4(c) of the Natural Gas Act 
and Part 54 of the Provisional Rules of Prac- 
tice and Regulations Under the Natural Gas 
Act; 


Why the Commission should not institute ap- 
propriate proceedings against it, its officers, 
and/or directors pursuant to the provisions of 
the Natural Gas Act for its failure or refusal 
to comply with said Act and the Provisional 
Rules of Practice and Regulations thereunder; 
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(b) On August 6, 1941, the United Gas Pipe Line Com- 
| pany filed an answer to said order to show cause 
which indicated that the United Gas Pipe Line Com- 
pany had been unable to negotiate an executed con- 
tract with Willmut Gas & Oil Company and that 
United Gas Pipe Line Company was under the bona 
fide misapprehension that schedules of rates and 
charges required to be filed with the Commission 
should be in the form of an executed contract with 

the purchaser ; 


On August 11, 1941, the United Gas Pipe Line Com- 
pany filed with the Commission a schedule of rates 
and charges (in the form of an unexecuted contract 
which contains the rates and charges, terms and con- 
ditions of sale) for the sale of natural gas to the 
Willmut Gas & Oil Company for resale for ultimate 
public consumption, which has been designated as 
United Gas Pipe Line Company Rate Schedule FPC 
No. 48, and said Company has requested that such 
schedule be allowed to take effect retroactively as 
of January 24, 1940; 


The United Gas Pipe Line Company has not in this 
instance willfully and knowingly violated the provi- 
sions of the Natural Gas Act or the Provisional Rules 
of Practice and Regulations thereunder ; 


_ The Commission orders that: 


(A) The proceeding herein initiated by the Commission’s 
order of July 25, 1941, be and it is hereby termi- 
nated, and the hearing heretofore ordered to be held 
in this matter be and it is hereby cancelled; 


United Gas Pipe Line Company Rate Schedule 
FPC No. 48 be and it is hereby allowed to take 
effect as of January 24, 1940; 


The aforesaid rate schedule shall be deemed to have 
been filed and published in compliance with the 
Natural Gas Act: 





P 
> 


(D) Nothing contained in this order shall be construed 
as a waiver of the requirements of Section 7(b) of 
the Natural Gas Act; nor shall it be construed as 
constituting approval by this Commission of any 
service, rate, provision, or condition contained in 
the said rate schedule; 


This order is without prejudice to any findings or 
orders which may be made by the Commission in 
any proceedings now pending or hereafter instituted 
against the United Gas Pipe Line Company. 


By the Commission. 


Leon M. Fuquay, 
Secretary 
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Question Presented 


Whether or not there was jurisdiction in the Federal 
Power Commission under Section 4(d) of the Natural Gas 
Act (Act) (15 U.S.C.A. Sec. 717c) to permit unilateral con- 
tract change by United Gas Pipe Line Company in service 
agreements, quoad Willmut Gas & Oil Company, in virtue 
of United Gas Pipe Line Company v. Mobile Gas Service 
Corporation (1956), 350 U.S. 332, 100 L.ed. 373, and Federal 
Power Commission v. Sierra Pacific Power Company 
(1956), 350 U.S. 348, 100 L.ed. 388; especially because: 


(a) Inter partes there was a specific contract completely 
covering the relationship, and the Federal Power Commis- 
sion, under said Section 4(d), was powerless to recast. 

(b) The sole interpository power of the Commission was 
confined to preventing public wrong. 

(c) Petitioner never authorized United to alter the con- 


tract and denies that ‘‘the contract language supplies the 
purchaser’s assent to United’s filing of a change in rates’’, 
F.P.C. Opinion No. 295, p. 9. 

(d) The Commission’s interpretation constitutes a vio- 
lation of the Fifth Amendment, and the construction herein 
must avoid such unconstitutionality. 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,683 


WILLMUT GAS & OIL COMPANY, 


rn Petitioner, 


FEDERAL POWER COMMISSION, 
Respondent, 


UNITED GAS PIPE LINE COMPANY - 
Intervenor 


SUPPLEMENTAL BRIEF FOR PETITIONER 


ON PETITION FOR REVIEW OF ORDER OF THE FEDERAL POWER 
COMMISSION 


Preliminary Statement 


The writer hereof has been General Counsel for Willmut 
Gas & Oil Company since its organization. In the present 
controversy, Bryce Rea, Jr., Esquire, was associated, but 
without the surrender of primary responsibility to clients. 
When this cause was heard before the Federal Power Com- 
mission, that embraced herein was presented orally and 
by brief to the Commission and upon this review it was 
agreed that the briefs should be joint. Accordingly, being 
well satisfied with Points I and II as prepared by Mr. Rea, 


(1) 
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the segment left for the writer was the reiteration of that 
which had been said by him before the Commission. Upon 
July 10, 1957, Appendix ‘‘A’’ was received by the writer 
and very promptly the case of Midland Realty Co. v. Kan- 
sas City Power & Light Co., 300 U.S. 109, 81 L.ed. 540, was 
examined and it believed by the writer to be inapposite; 
whereupon Mr. Cross was advised of this very point and 
likewise of the decision by this Court of Portsmouth Gas 
Co. v. Federal Power Commission, No. 13,528, decided June 
25, 1957, — Fed. 2nd —, as shown by Appendix ‘‘B’’. 
In addition, that contained in this letter then forwarded 
was reiterated to him over the long distance telephone and 
the writer thought that the constitutionality would be made 
a part of the brief. 

The writer understood that there would be integrated, 
pursuant to his direction, that which stressed the constitu- 
tional aspect. This was forwarded as shown by Appendix 
““C”’ and acknowledgment was had by a wire from Mr. 
Cross as shown by Appendix ‘‘D’’. When, therefore, on 
July 16th the writer received the communication, Appendix 
‘*E’’, advising that the contribution deemed by him requi- 
site to his client’s welfare had been omitted with the sug- 
gestion that it was potentially possible to cover it by argu- 
ment or on reply, it was felt, with deference, that this was 
not a proper presentation to the Court of that believed by 
the writer to be, probably, the main reliance for a reversal 
of the Commission. To present this aspect, with deference, 
this supplemental brief is respectfully tendered, which was 
substantially Point III and, in slightly different form, had 
been mailed in time to be filed upon July 15, 1957, and 
thereafter printed. Leave to file will be requested. 


Jurisdictional Statement 


The jurisdiction and venue of this Court are founded on 
Section 19(b) of the Natural Gas Act, 15 U.S.C.A. 717r(b), 
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giving this Court jurisdiction to review orders of the Fed- 
eral Power Commission. , 

On September 30, 1955, United Gas Pipe Line Company 
(United) assumed to file with respondent in Docket No. 
G-9547 increases in its rates for sales of natural gas to 
petitioner (R. 422). Petitioner challenged as illegal. Peti- 
tioner prayed respondent to reject, cancel and dismiss the 
rate filing, to prohibit United from making effective that 
part of the increase that had not then been made effective, 
and to require United to refund to Willmut with interest 
at 6% all amounts collected from it in excess of the amounts 
that would have been collected at the rates in effect prior 
to the filing (R. 2659). Oral argument was held on that 
petition on May 25, 1956. By Opinion and Order No. 295, 
issued October 2, 1956, respondent denied Petitioner the 
relief it sought (R. 2775). A timely petition for rehearing 
of that Opinion and Order was denied on November 23, 1956 
(R. 2811). Petitioner filed a Petition for Review in this 
Court on January 22, 1957. 

This is substantially a companion case to No. 13,666 oa 
behalf of Memphis Light, Gas and Water Division, et al., 
and so far as we feasibly can, attempt is made not to re- 
state that which has, from petitioner’s viewpoint, been so 
admirably stated by counsel Goldberg and Morrow, as well 
as in the principal brief by Messrs. Rea and Cross. 


Statement of the Case 


Petitioner is a small local distributor of gas in and 
around Hattiesburg, Mississippi, operating as a public 
utility under the general jurisdiction of the Public Service 
Commission of Mississippi since March 29, 1956. Peti- 
tioner purchases all of the gas it distributes from United 
under contracts running until August 1, 1962. All of those 
contracts were entered into before United filed with re- 
spondent its rate increase in Docket No. G-9547, all of them 
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were filed with and approved by respondent, and all of them 
contained the following provision: 


‘“All gas delivered hereunder shall be paid for by 
Buyer under Seller’s rate schedules (here is inserted 
the appropriate rate schedule designation), or any 
effective superseding rate schedules on file with the 
Federal Power Commission.’’ 


The rate schedules designated in the foregoing provision 
in each of the contracts were those filed with respondent 
pursuant to Opinion and Order No. 277, issued November 
2, 1954, and fixed rates found by respondent in that Opinion 
and Order to be just and reasonable for sales of gas to 
petitioner and these amounts were fixed by contract. 

‘Respondent’s denial of petitioner’s Motion to Reject, 
Cancel and Dismiss United’s rate increase filing of Sep- 
tember 30, 1955, was grounded solely on respondent’s view 
that the words of the foregoing provision ‘‘clearly contem- 
plate the understanding and intent of the contracting par- 
ties that changes could properly be made by United in the 
rates contained in the applicable rate schedules in effect 
at the time of the execution of the service agreement. It 
is equally clear that it was the understanding and intent 
of the parties that the purchaser would pay the rates set out 
in the applicable rate schedules effective from time to time 
and that changes would be made therein by United under 
the procedures established under Section 4 of the Act.”’’ 
The procedures to which respondent thus referred provide 
for the filing of new rates which become effective in thirty 
days unless the respondent exercises its limited power to 
suspend rates for gas sold for resale for domestic use, in 
which event they become effective in five months. 

‘This Court upon June 25, 1957, in Cause No. 13,528, being 
the case of Portsmouth Gas Co. v. Federal Power Com- 
mission, et al., dealt with that here at issue in part, Peti- 
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tioner made the basic contract with United in 1943 and the 
same was appropriately filed as a contract with respondent. 
Thereafter, litigation was between petitioner and United 
before the Commission in Docket No. G-1158, as well as 
Docket No. G-1142; and as a result, Willmut made a com- 
promise settlement fixing by reference definitely the amount 
to be paid for gas under three separate agreements. There- 
after, there was with acquiescence an effective superseding 
rate schedule filed in the form of a conversion tariff where- 
with Willmut was content. Thereafter, without right, 
United has assumed to augment the conversion tariff by 
three several rate advances whereasagainst Willmut has 
consistently and vigorously protested, claiming inter alia 
want of jurisdiction in the Commission, based on the cases 
of United Gas Pipe Inne Company v. Mobile Gas Service 
Corporation, 350 U.S. 332, 100 L.ed. 373, and Federal Power 
Commision v. Sterra Pacific Power Company, 350 U.S. 348, 
100 L.ed. 388; and contending that if United were given the 
right under Section 4(d) to ex parte increment the rate at 
pleasure and to the amount deemed appropriate, there 
would be ‘‘no contract’’; and if notwithstanding United 
so did under the sanction of the Commission, there would 
be a total want of jurisdiction quoad Willmut, who had 
valid vested rights under its contract, which rights could 
not be divested but by consent. Any action contra would 
be a violation of the Constitution—the Fifth Amendment. 
It was incumbent upon the Commission to so construe 
Section 4(d) as to accord therewith, even though the words 
thereof might be broader. Petitioner’s position is that 
when it made this contract and acquiesced in the integra- 
tion thereinto of the provisions contained in the conversion 
tariff, United could not thereafter and at pleasure be re- 
lieved of its obligations thereunder. Its sole right was 
when and if, under the Sierra Case, supra, the public were 
being disadvantaged and service was being destroyed, to 
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receive relief under the police power. But see Southern 
Utilities Co. v. City of Palatka, 268 U.S. 232, 69 L.ed. 930. 
Willmut’s position was and is that United, having made a 
contract under the constitutional rights of the parties, ex- 
cluded administrative action by the Commission under 
Section 4(d). 


Statement of Points 


I. Willmut having contracted with United under the 
service agreements presently on file with the Commission 
as contracts, the Commission was, under Section 4(d), with- 
out jurisdiction under (a) United Gas Pipe Line Company 
v. Mobile Gas Service Corporation, 350 U.S. 332, 100 L.ed. 
373, (b) Federal Power Commission v. Sierra Pacific Power 
Company, 350 U.S. 348, 100 L.ed. 388, and (c) Portsmouth 
Gas Co. v. Federal Power Commission, No. 13,528, C.A., 
D.C., decided June 25, 1957, — Fed. 2nd —, to permit 
United to assume to file the advance, and its filing was a 
nullity. 

| Summary of Argument 

United had adversary relations with petitioner extending 
over many years. In 1943, a contract (Appendix B to Brief 
For Petitioner filed July 15, 1957) was made between Will- 
mut and United whereunder Willmut’s requirements were 
contractually to be supplied by United until August 1, 1962, 
with plenary contractual stipulations. Thereafter, Docket 
No. G-1142, which had been pending for more than five 
years, was settled by compromise and rates established 
satisfactory as a business proposition to Willmut. There- 
after a conversion tariff was had and Willmut executed 
these three service agreements appearing in the record, 
whereunder the entire relationship between Willmut and 
United was occupied contractually. — 

| Willmut’s contention was that under the Mobile and 
Sierra Cases, supra, it had a contract and that the Com- 
mission was without jurisdiction under Section 4(d) to in- 
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terfere therewith unless and except (a) Willmut thereasto 
consented and (b) possibly the police power demanded for 
preservation of the utility. 

United having sought to bind Willmut by a long-term 
contract, specific in its terms and provisions, the law of 
contracts is thereasto applicable; and United, being a 
party thereto, might not reserve to itself a right to alter 
the contract—the rates—at pleasure. If such a right were 
in fact given, there would be no contract. The provision 
quoted by the Commission as authorizing, under proper in- 
terpretation, should be so limited as not to destroy contrac- 
tual obligation—as can easily be done by limiting to con- 
sent or by making a phrase apply to a subsequent corpo- 
ration acquiring the facilities and required to make pub- 
lication of the rates as to the business thus done. 

Willmut’s viewpoint is that when United voluntarily as- 
sumed the contract status, it did so cum onere and might 
not thereafter at pleasure deviate therefrom. Willmut has 
dealt fairly with United and has not acquiesced in any aug- 
mentation of the contract rate throughout the three at- 
tempts. Stated bluntly, if United be given that which it 
claims—the right to increase its compensation at pleasure 
—it will place itself in a less enviable position than a high- 
way robber (we are mindful of the declaration in Federal 
Power Commission v. Hope Natural Gas Co., 320 U.S. 591, 
88 L.ed. 333, as to time) who, when brought before the law, 
must restore that which he has stolen. But as to the indus- 
trial rates (Hercules), United will retain all of the aug- 
mentation by it made, irrespective of the amount, and claim 
it as its own, notwithstanding that declared by Mr. Justice 
Frankfurter in Montana-Dakota Utilities Co. v. Northwest- 
ern Public Service Co., 341 U.S. 246, 95 L.ed. 912, 926. 

All that Willmut can do, along with its customers, will 
be to allow United to retain that ‘‘stolen’’ and give Will- 
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mut an opportunity after the fixation by the Commission 
to retain that which is lawful if the Commission’s construc- 
tion be followed, but if the Mobile Case, supra, be followed, 
the attempted publication was illegal and the contract rate 
remained the published rate and could be made the basis 
of recovery. Such an interpretation would prevent a viola- 
tion of the Constitution—the Fifth Amendment. 

Especially may not the contract of the parties be vacated, 
for the parties have fixed the contract rate and each is 
bound thereby, though possibly under the Sterra Case, 
supra, United, if it has by the Willmut contract disabled 
itself from performing its duties, may be relieved there- 
from by the Commission. United, having chosen the con- 
tract status, is powerless to derogate. 


ARGUMENT 


Port I 


Willmut Having Contracted With United Under the Service 
Agreements Presently on File With the Commission as 
Contracts, the Commission Was, Under Section 4(d), 
‘Without Jurisdiction Under (a2) United Gas Pipe Line 
‘Company v. Mobile Gas Service Corporation, 350 U.S. 
332, 100 L.ed. 373, (b) Federal Power Commission v. 
Sierra Pacific Power Company, 350 U.S. 348, 100 L.ed. 
$88, and (c) Portsmouth Gas Co. v. Federal Power Com- 
‘mission, No. 13,528, C.A., D.C., Decided June 25, 1957, — 
Fed. 2nd —, to Permit United to Assume to File the 
Advance, and Its Filing Was a Nullity. 


A. With deference, the opinion of the Commission simply 
emasculates these decisions; and, though accurately stat- 
ing frankly the underlying facts, propounds certain pos- 
tulates which, with deference, are fundamentally erroneous. 

Supplementing the criticisms contained in the Ports- 
mouth opinion, supra, and in the other briefs and some- 
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what reversing the order adopted by the Commission, we 
contend that the Commission erroneously assumes the fol- 
lowing: 


1. ‘‘United’s proposal for increased rates in this 
proceeding does not constitute a prohibited unilateral 
change of a contract, for the contract language sup- 
plies the purchaser’s assent to United’s filing of a 
change in rates’’. (Opinion and Order No. 295, p. 9). 


The assumption by the Commission of the right in United 
to change at pleasure the fundamental provisions of the 
contract destroyed the contract, for a contract requires a 
binding obligation to be upon both parties. It requires a 
meeting of the minds of the parties as to that to be done. 

United sought this advance for its own profit and, quoad 
Willmut, its position is accurately reflected as an express 
trustee in Acme Brick Company v. Arkansas Public Service 
Commission, —— Ark. ——, 299 S.W. 2nd 208 (Adv. Sh.), 
wherein it was said: 


«<* * * To the above end, the utility holds and must 
manage its property in the nature of a trusteeship. In 
the case of City of Ft. Smith v. Southwestern Bell Tel. 
Co., 220 Ark. 70 at page 85, 247 S.W. 2f 474, at page 
483, we said: ‘The utility must use all its receipts as 
though they were a public trust.’ ”’ 


That thus dealt with was additionally by the Act specifically 
made subject of a trust in favor of the consumers. The 
Arkansas Court, when adverting to the trust relationship 
and the obligation of the trustee not to be recreant to the 
public, cited from this Court City of Detrott, Mich. v. Fed- 
eral Power Commission, 97 U.S.App. D.C. 260, 230 Fed. 
2nd 810, certiorari denied, 352 U.S. 829, 1 L.ed. 2nd 48, re- 
hearing denied, 352 U.S. 919, 1 L.ed. 2nd 125. 
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This Court in thus dealing with the right of fixing rates 
- for disposition was at pains to point out the necessity of 
explicit proof between third parties thereasto, and when 
there was a fiduciary relationship, the law has demanded 
the utmost good faith and precluded any person from profit- 
ing through its position of trust. Yet in this case, with 
United dealing with itself as a trustee, the Commission 
permitted United to make a fixation of rates as just, reason- 
able, and non-discriminatory without the interposition of 
either regulation or third-party presence, when, there being 
price fixation, the plenary power of the Commission could 
only be exercised to protect the public, United being firmly 
bound and without right to alter. 

With deference, the law never has allowed a trustee thus 
to deal with himself for his own aggrandizement, especially 
at the expense of the public. Yet the Commission in this 
case has pretended that United may, at the expense of Will- 
mut and its customers, name such a rate without supervi- 
sion and require this small distributing company to over- 
throw with its own resources such a fixation in a full-dress 
rate case. Our challenge is fundamental. The authoriza- 
tion to a trustee thus to abrogate his trust for personal 
profit is not to be tolerated, especially when, quoad Her- 
cules Powder Company, the amount in excess of the prior 
published rate will be retained by United though it be 
criminal, and no refund whatsoever thereasto is potentially 
possible unless petitioner’s contention is sustained, not- 
withstanding the declaration of Mr. Justice Frankfurter as 
to superior equity in Montana-Dakota Utilities Co. v. North- 
western Public Service Co., 341 U.S. 246, 95 L.ed. 912, 926, 
dissenting opinion. 

Thus these four members of the Supreme Court (with 
deference, the majority did not thereasto dissent as to the 
equity) established quoad United the superiority of Will- 
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mut’s claim (cf. Federal Power Commission v. Interstate 
Natural Gas Company, 336 U.S. 577, 93 L.ed. 895, and Cen- 
tral States Electric Company v. Muscatine, 324 U.S. 138, 
89 L.ed. 801) to the excess which United under the Act is 
pocketing unlawfully; and to contend that United may, 
when acting unlawfully, be authorized so thus to do by a 
contract overlooks the fundamental obligation of construc- 
tion ut rex magis valeat quam pereat. Any illegality inte- 
grated by United taints the entire contract. 

Our interpretation of this contract as to this superseding 
rate schedule limits such schedule to one based upon consent 
(or protection under the police power). No other would 
effectively supersede. United was at pains to insert a pro- 
vision as to alienation in the contract and the integration 
of a covenant thereasto. The interposition of the super- 
seding rate schedule was requisite to vouchsafe validity 
thereto, for when and if United ceased to be owner, the 
succeeding natural gas company would be that which had 
to thus publish. With deference, this contract thus inter- 
preted would not contravene the law. The inclusion was 
not to authorize United to profit but to bind Willmut to 
alienation and subsequent publication. The rate assumed 
to be filed under Section 4(d) could not be ‘‘effective’’ or 
‘“superseding’’ per se, quoad the contract rate. To elimi- 
nate the contract rate it had to be both, which inherently 
was, at its filing date, impossible. 

2. Quoad Hercules Powder Company, the large industrial 
consumer, immediately upon the filing, if United’s conten- 
tion be true, United would collect the rate therefor fixed 
by United even though it should be $5.00 per Mcf; and if 
thus allowed to be published as extra the contract, United 
would possess the power to destroy. Consciously, as ex- 
plained in the Mobile, Sierra and Portsmouth Cases, supra, 
United, as a natural gas company, was not mentioned in 
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Section 5(a), and the failure thus to do was not inadvertent. 
According to the Commission’s ruling under Section 4(d), 
United would retain the $5.00 per Mcf until by a proceeding 
it had been vacated as to the future at the cost of Hercules 
and Willmut. Our contention is that this right thus to ap- 
propriate Hercules’ and Willmut’s funds and retain the 
same, notwithstanding cancellation by the Commission, 
would render this section unconstitutional under Thompson 
v. Consolidated Gas Utilities Corp., 300 U.S. 55, 81 L.ed. 
511, 523, wherein it is said: 


sc# ®.* And this Court has many times warned that 
one person’s property may not be taken for the benefit 
of another private person without a justifying public 
purpose, even though compensation be paid.”’ 


Under the principle of United States v. Witkovich, 353 
U.S. —, 1 L.ed. 2nd 765, 769 (Adv.Sh.), it is respectfully 
submitted that Section 4(d) must be limited so as not to au- 


thorize United to take and hold that which is not its own, 
the Court declaring: 


«c*# * * But once the tyranny of literalness is re- 
jected, all relevant considerations for giving a rational 
content to the words become operative. A restrictive 
meaning for what appears to be plain words may be in- 
dicated by the Act as a whole, by the persuasive gloss 
of legislative history, . . . that such a restrictive mean- 

_. ing must be given if a broader meaning would generate 
constitutional doubts. ”’ 


Compare the same principle in Textile Workers Union v. 
Lincoln Mills, 353 U.S. —, 1 L.ed. 2nd 972. 

3. Assuming United thus to be a trustee, it is made judge 
in its own case to exact that which it deems appropriate 
without any adequate rule of law admeasuring the same. 





13 


Constitutional validity has been long passed when this re- 
sult is sanctioned. Tumey v. Ohio, 273 U.S. 510, 71 L.ed. 
749, wherein the second syllabus reads: 


‘‘An accused is unconstitutionally deprived of due 
process of law if his liberty and property are subjected 
to the judgment of a court the judge of which has a 
direct and substantial pecuniary interest in reaching 
a conclusion against him.’’ 


4. Furthermore, it might well be contended that the ini- 
tial rate was not superseded until there had been a final 
fixation by the Commission of that which was ‘‘thereafter’’ 
to be the rate. If this provision of the contract be thus 
interpreted as, with deference, it should he, there would be 
no constitutional difficulty whatsoever thereasto. 

Strangely enough, if the Commission, as a Commission 
without a precedent finding based upon adequate factual 
background, had assumed to substitute a superseding rate, 
such an action would be a nullity in flagrant violation of 
the Constitution. Compare Federal Power Commission v. 
Sierra Pacific Power Co., supra; Wichita Railroad & Inght 
Co. v. Public Utilities Com., 260 U.S. 48, 67 L.ed. 124, and 
same principle, Cantley ¢ Tanzola v. United States, D. C., 
S.D. Calif., 115 F. Supp. 72, and Secretary of Agriculture 
v. United States, 350 U.S. 162, 100 L.ed. 173. So when the 
Commission assumed to state that Willmut had contrac- 
tually vested United with that which both equity and the 
Constitution expressly forbade, its interpretation, though 
administrative, was not entitled to be followed because of 
a fundamental misconception of the law. 


B. The Commission declared, Opinion and Order No. 


295: 
‘<¢ * * * the contract language supplies the pur- 


chaser’s assent. * * *.’? 
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But if it does, then the contract ceases to be a contract 
and: becomes waste paper. <A contract to contract is void. 
Note that United has collected from Hercules through 
Willmut under an alleged publication and will continue to 
thus collect until the Commission adjudges the lawful 
rate, and then recovery will be forbidden as to all amounts 
previously received. United, the wrong-doer—potential 
criminal under the Act if done wilfully—is permitted to 
retain; and. the wronged party will have no recovery but 
only rectification as to the future. It is true that we have 
the doughty assistance of the Staff of the Commission, but 
the Constitution admeasures Willmut’s rights by its own 
resources. This right of recovery being thus denied, like- 
wise, with deference, it contravenes Ex Parte Young, 209 
U.S. 123, 52 L.ed. 714; and same principle, Dingey v. Paa- 
ton, 60 Miss. 1038. For the additional reasons so admira- 
bly given in the brief of Memphis Light, Gas and Water 
Division in Cause No. 13,666 it is respectfully submitted 
that this alleged basis of the decision is fundamentally 
unsound. 


|. The Commission next asserts, Op. 295, p. 9: 


“‘The * * * language from United’s service agree- 
ments with the movants and others clearly indicates 
that mutual consent is provided in the service agree- 
ment to the filing by United for a change in rates and 
charges, pursuant to section 4(d) of the Natural Gas 
Act.’? (Emphasis ours.) 


The declaration is that United and Willmut have conferred 
jurisdiction by agreement—consent. This is fundamentally 
unsound because: 

|. The reasons so excellently epitomized in the brief of 
Memphis Light, Gas and Water Division in Cause No. 
13,666 herein, that affirmative legislation specifically con- 
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ferring such a power in the Commission from Congress is 
a prerequisite. Cf. Interstate Commerce Commission v. 
Cincinnati, N.O. & Texas Pacific R. Co., 162 U.S. 184, 40 
L. ed. 935. 

2. The Mobile and Sierra Cases, supra, recognized the 
paramount right (and we might add, the duty) of these 
gas companies to effectuate their business by long estab- 
lished contract relationships wherasto no implied repeal 
was. Cf. Texas & Pacific Ry. v. Abilene Cotton Ou Co., 204 
U.S. 426, 51 Led. 553. The Commission being wholly 
without regulatory power over the contract, its jurisdic- 
tion was originated to bridge a particular chasm that went 
no further than rate regulation per se. Cf. Hope Natural 
Gas Co. v. Federal Power Commission, CA 4, 196 Fed. 2nd 
803, rehearing denied, 197 Fed. 2nd 522, and Michigan 
Consolidated Gas Co. v. Panhandle Eastern Pipe Line Co., 
CA 6, 226 Fed. 2nd 60. The basic error of the Commission 
under Section 4(d) is vulgarly allowing the tail to wag 
the dog (when there is no tail). Congress never intended, 
quoad such contract with their diverse interests and facets, 
that a commission could, by changing a price, compel the 
interrelations to be that which the parties did not intend. 
Appropriate delegation was constitutionally requisite. Clas- 
sically, the law is ‘‘Modus et conventio vincunt legem’’, 40 
C.J. 1487, Broom’s Legal Maxims, p. 689. That would be 
unconstitutionally transposed by the Commission into ‘‘Lex 
vincit modum et conventionem’’, where constitutional power 
never extended. 

3. This Commission did not receive jurisdiction under 
the normal contracts between natural gas companies and 
their customers which were left as at common law. No re- 
peal thereto was wrought by the Act (ef. Texas & Pactfic 
Ry. v. Abilene Cotton Oil Co., supra) ; and it would be in- 
deed unfortunate for this Court to thus construe Section 
4(d) so as to take from those possessing the constitutional 
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right to contract their power so to do. Prudential Insur- 
ance Company of America v. Cheek, 259 U.S. 530, 66 L-ed. 
1044; and 16 A C.J.S., ‘‘Constitutional Law’’, Sec. 575. Cf. 
Missouri ex rel Southwestern Bell Teleph. Co. v. Missouri 
Public Service Commission, 262 U.S. 276, 67 L.ed. 981. The 
Act did not so do. 

‘It is respectfully submitted for these reasons and those 
assigned in the principal brief, as well as the Memphis 
brief in Cause No. 13,666, that no such administrative 
jurisdiction can be conferred, for the Constitution confers 
only limited powers for exercise by Congress and the pow- 
ers that remain are in the State. It would be intolerable to 
allow in our system of government any such confusion. 


D. The Commission says: 


“The words ‘or any effective superseding rate 
schedules on file with the Federal Power Commission’ 
clearly contemplate the understanding and intent of 


the contracting parties that changes could properly 
be made by United in the rates contained in the ap- 
plicable rate schedules in effect at the time of execu- 
tion of the service agreement.”’ 


With deference, this is fundamentally erroneous because a 
contract would cease to be a contract if one party to the 
contract could modify its terms to meet its desires, espe- 
cially as under the Act all rates that are unjust, unreasona- 
ble, or discriminatory are without exception illegal. The 
power of one party to introduce into the contract any rate 
deemed appropriate would unquestionably be unconstitu- 
tional. Compare United States v. Cohen Grocery Co., 255 
U.S. 81, 65 L.ed. 516. In addition, the slightest excess 
over legality would make the party introducing it a crim- 
inal. ‘Ex dolo malo non oritur actio’”’, Broom’s Legal 
Mazims, 729. If the Commission’s contention be correct, 
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there never was any contract because an obligation termin- 
able at the will of a party cannot be made the basis of law- 
ful relief; and, in addition, especially because: 


1. The reasons hereinabove assigned. 

2. The record discloses, quoad Willmut, that though a 
natural gas company, United refused to furnish gas when 
Willmut was in distress; and in addition to denying gas, 
deprived it of 30% of its gross. (See Docket No. G-1158 
before the Commission.) United and Willmut contractu- 
ally fixed in specific cents in the 1943 contract the price of 
gas for a five-year period; and therein arbitration had to 
be, which was made conclusive. Thus Willmut clearly in- 
dicated its belief that as a minor distributing company, it 
would rely exclusively upon its contracts to maintain its 
operation. When there was no supervision locally in 
Mississippi, proceeding, Docket No. G-1158, was had 
wherein the relationships affirmatively appear between 


these two parties. If anything is demonstrable therefrom, 
it is that these parties dealt at arms length with an entire 
unwillingness upon the part of Willmut to concede to United 
a power to dominate and control otherwise than as its con- 
tracts did allow and the law did coerce. 


3. Willmut consistently maintained this independent po- 
sition. If the Commission assumed to find what the un- 
derstanding was, its finding was based purely on specula- 
tion, wherefor no substantial evidence could be found. Will- 
mut at all times challenged. As shown by the litigation in 
Docket No. G-1158, United was perfectly willing to diserim- 
inate as to domestic gas from 1947 against Willmut, giving 
to Jackson and the small towns about it a domestic rate of 
1744¢ per Mef, while charging Willmut 20¢ even though at 
one point only a street separated. Frankly, there is not a 
line in the record which will, as a fact, support this as- 
sumed conclusion. 
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4, Willmut, realizing its limitations, would never have 
contracted that United could exercise fixation under Sec- 
tion, 4(d) and compel Willmut with its insignificant income 
to fight a full-dress rate case upon battle lines chosen by 
United. As pointed out by the Commission, United and 
Willmut could by agreement effectually name a supersed- 
ing rate schedule, and it is Willmut’s contention that con- 
tract alone is the sole available method therefor, applying 
the maxim, if there be doubt, ‘‘Verba chartarum fortius 
accipiuntur contra proferentum’’, Broom’s Legal Maz- 
ams, p. 594. 


| United prepared this contract and as to every term 
therein other than the fixation of a just, reasonable, and 
non-discriminatory rate, there was no jurisdiction in the 
Commission; and this pitfall—if pitfall it be—was wholly 
unappreciated by Willmut, which believed in good faith it 
was merely translating into dollars by using tariff refer- 


ence. With deference, it is unthinkable that the Commission 
could, in virtue of its jurisdiction quoad rates, usurp the 
entire field of management. Cf. Missouri ex rel South- 
western Bell Teleph. Co. v. Missouri Public Service Com- 
mission, 262 U.S. 276, 67 L. ed 981, 985: 


ss © © * Tt must never be forgotten that while the 
state may regulate, with a view to enforcing rea- 
sonable rates and charges, it is not the owner of the 
property of public utility companies, and is not clothed 
with the general power of management incident to 
ownership. * * *. State Public Utilties Commission 
ex rel. Springfield v. Springfield Gas & E. Co. 291 Il. 
209, 234, P.U.R. 1920C, 640, 125 N.E. 891: 

‘¢ ‘The commission is not the financial manager of 
the corporation, and it is not empowered to substitute 
its judgment for that of the directors of the corpora- 
tion; eee) 
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5. As the Court judicially knows, the valuation section 
could not function under the Transportation Act. The 
Commission has never as yet accomplished certain things. 


(a) The Commission has not fixed the rate base of 
United; and so to do will be a matter of extreme 
difficulty whereasto a company like Willmut would 
be absolutely hopeless and helpless if dependent upon 
its own resources. In addition to the rate base, United 
has: 


(1) non-jurisdictional property ; 

(2) property utilized in direct sales whereover 
State authority is sovereign (cf. Panhandle Eastern 
Pipe Line Co. v. Michigan Public Service Com., 341 
U.S. 329, 95 L.ed. 993) ; and 

(3) other factors wherewith Willmut was wholly 
unacquainted. This would include the solution of 
the well-head price as made requisite by Phillips 
Petroleum Co. v. State of Wisconsin, 347 U.S. 672, 
98 L.ed. 1035, whereasto as yet final determination 
has not been. Further, as determined in Acme Brick 
Co. v. Ark. Public Service Com., supra, and in City of 
Detroit v. Federal Power Commission, 230 Fed. 2nd 
810, the fair field price might be allowed to excise 
a segment of the rate base, as well as other factors. 
Compare further, as to the complications as to 
United, the decision of this Court as rendered on 
July 8th on the appeal by Mississippi River Fuel 
Corporation from the decision of the Federal Power 
Commission in Docket No. G-1148; and the Wall 
Street Journal, Tuesday, July 9, 1957, page 12, 
quotes the Court as saying: 


‘<The commission: ‘must at least inquire into 
the reality of the price increases paid by Union 
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to its wholly owned and partially owned affiliate 
producers, which increases were in part reflected 
in the United-Union prices,’ the court said. ‘By 
this we mean that to include the increased prices 
in the costs of United the commission must at 
least determine that the increases had sufficient 
factual economic justification; it must ascertain 
that they were not mere bookkeeping or intra- 
corporate system adjustments.’ ”’ 


This apparently United has assumed to do as against 
Willmnt. 


(b) The Commission has never as yet fixed the rate 
of return whereto United as a whole was entitled. 

(c) The Commission has not fixed rate zones with 
the variant forms of service by United therein, with 
a proper allocation of these costs to the several zones, 
whereasto Willmut is potentially powerless, unless 
its contract be respected. 


Regarding whether or not United might be compelled 
to deliver Mississippi gas to Mississippians, all of these 
factors are essential in a ‘‘rate case’’ and the cost and 


expense thereto apparent from the Commission’s records 
would wreck Willmut if it should thereinto enter and con- 
tend with this greater-than-Goliath. The Commission has 
assumed to say that one thus circumstanced could, though 
a trustee, name a rate and though under contract with 
Willmut, compel Willmut, on its own resources, to have 
a hearing and defeat United in its demands. 

‘We admit the burden of proof, but we delete the aid and 
comfort which the Staff of the Commission could give, for 
the criterion is the resource individually of Willmut to con- 
tend thereasagainst. Our submission is that such a rem- 
edy is not due process of law within the Fifth Amendment 
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when, in 1943 and again in 1954, settlements had to be had 
on a compromise basis. It may be that in these three con- 
current attempts now being conducted by United, there will 
be a finding that is final. But, with deference, thereas- 
against Willmut, as to its infinitesimal percentage will not 
have been afforded that protection which the Constitution 
guarantees when it had a contract. Our submission is that 
this catch phrase, with deference, distorted by the Com- 
mission from its true meaning, cannot take away from 
Willmnt its protection under the law. Cf. Ex Parte Young, 
supra. 3 
Conclusion 


For the reasons heretofore advanced, respondent’s Opin- 
ion and Order No. 295 is erroneous. It must be reversed 
and the case remanded to respondent with directions to 
grant petitioner the relief it sought, or for such further 
development as this Court may deem essential. 

Respectfully submitted, 
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Certificate of Service 


I, Garner W. Green, one of counsel for Petitioner, Will- 
mut Gas & Oil Company, certify that on the 16th day of 
July, 1957, I served a typewritten copy of Supplemental 
Brief for Petitioner by mailing, postage prepaid, a copy 
thereof to Louis C. Kaplan, counsel for Respondent, at 
441 G Street, N.W., Washington, D. C., and to Thomas 
Fletcher, 11th Floor, Esperson Building, Houston 2, Texas, 
and C. Huffman Lewis, P. O. Box 1707, Shreveport, Lonuisi- 
ana, counsel for Intervenor. 
| I, Garner W. Green, further certify that Petitioner files 
its typewritten brief pursuant to paragraph (d) of Rule 
18 of this Court; a copy thereof has this 19th day of July, 
1957, been placed in the hands of the printer, and no 
changes in the brief to be filed in printed form will be made, 
except for minor changes or corrections. 

GaBNeR W. GREEN. 
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APPENDIX A 
Law Offices 
Warrins & REa 
Munsey Building—Washington 4, D. C. 
District 7-3551 


July 8, 1957. 


Garner W. Green, Esq. 
P. O. Box 1666 
Jackson, Mississippi 


Dear Mr. Green: 


I enclose the draft of the remainder of our argument on 
brief. The ‘‘Questions Presented’’, ‘‘Statement of Points”’ 
and ‘‘Summary of Argument’’ are being prepared in final 
form. 

We feel it best not to make the argument that the Com- 
mission’s action is unconstitutional. Midland Realty, 300 
U. S. 109, cited in the Mobile Case is against us on the 
point. In addition, the Court held in Mobile that the Act 
does not permit unilateral changes in rates to existing cus- 
tomers who buy under contract. In our judgment the 
question in our case is whether such a change was made. 


Very truly yours, 
(S.) Dowatp E. Cross. 
Enc/ 
DEC/kb 
CC/Mr. Frank Tatum. 
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APPENDIX B 


GREEN, GREEN AND CHENEY 
Attorneys at law 
July 11, 1957 
Dowatp E. Cross, Eso. 
Watkins & Rea, Attorneys 
Munsey Building 
Washington 4, D. C. 


| Re: G-9547 Appeal 
My dear Sir: 


We have just received your letter of July 8 with en- 
closures making the proposed brief complete. Dealing 
therewith: 


‘1. We note your conclusion that the invalidity of that 
assumed to be done by the Commission under Sec. 4(d) 
should be omitted and no reference made to the unconstitu- 
tionality of the section had. Very frankly, I understood 
when this matter was under discussion before the Commis- 
sion that Mr. Rea concurred in the writer’s conception that 
this was one of the strongest points in our favor, and fur- 
ther, that the Commission did not possess this power be- 
cause its exercise necessarily contravened the fifth amend- 
ment. Notwithstanding the binding effect of the fifth 
amendment, the Commission assumed to act. 


2. You make reference, with deference, to the case of 
Midland Realty, 300 U. S. 109, cited in the Mobile Case as 
controlling contra. Frankly, in our judgment, with defer- 
ence, this decision is not in any way apposite and certainly 
not conclusive. In the brief filed with the Commission and 
in the argument made by me before the Commission, the 
viewpoint of constitutional conformity was stressed. 
Frankly, in the brief, it was overstressed. At least, it cer- 
tainly lacked conciseness. 
| 8. We had prepared a resume of the authorities used be- 
fore the Commission and, with deference, think that they 
should be used to support our contentions before the Court; 
and it comes as a surprise that you disagree with me and, I 
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believe, with Mr. Rea as well—Certainly with the under- 
standing which I had of what that very able lawyer had in 
mind. The question of this difference between counsel as 
to what should be done is most regrettable, for most defi- 
nitely, in my judgment, this point is reflected. We direct 
your attention to the case of Portsmouth Gas Company, 
No. 13,528, decided June 25, 1957, from the Court of Ap- 
peals in the District of Columbia, where that company pre- 
sented the constitutional question. 
Please let’s get this straight forthwith. 


Sincerely yours, 


GWG: sed 


(S.) Ganyer W. Green 


APPENDIX C 


GREEN, GREEN anD CHENEY 
Attorneys at law 
July 11, 1957 
Donatp E. Cross, Ese. 
Watkins & Rea, Attorneys 
Munsey Building 
Washington 4, D. C. 


Re: Cause No. 13,683—Willmut’s Appeal 


My Dear Cross: 


We have received all sent from your office; and for ap- 
propriate utilization, herewith to you we submit: 

1. Those questions required by the Rules to be stated. 
Feel free to alter these, or any other segment that does not 
in your good judgment reflect that which should be re- 
flected. ; 

2. A Jurisdictional Statement which is tentative. The 
one Mr. Rea prepared is perfectly good if you prefer. 

3. Then on the Statement of the Case, it is respectfally 
suggested that you use it as you prepared it, but add thereto 
that which we are sending. 

















26 


4. Next, as to the Summary of the Argument, we hand 
you that which we have endeavored to include, which must 
be plussed by your good self as to your points 1 and 2 
whereof later. 

'd. Next is the Argument. We thoroughly approve every- 
thing said by Mr. Rea under Points 1 and 2; and kindly 
insert them as Points 1 and 2 if you so see proper, or re- 
arrange them, my suggestion being, with deference, that we 
use Point 1 as to concurrence in Memphis’s brief so as to 
get that before the Court. This practice obtains in these 
parts, and I am hoping it obtains there. 

6. Next is the Argument as to the Constitution, or rather 
the reason why our contention should be sustained. It may 
be utilized at such point as you think in your experience 
is most productive of good. 

‘7. The conclusion as stated by Mr. Rea I think should be 
somewhat changed, but we will be prefectly glad to have 
it go as is. . 

We are relying upon you to get the index. 

If you run into trouble, we have an account with Judd 
and Detweiler, printers there, which you may use for this 
purpose. Kindly: feel free to call for any additional help 
that I may give you. 

We certainly regret this hurry-up situation, but appar- 
ently, by reason of crowded conditions here, it could not 
be avoided. 

The proportion of gas used by Hercules on an annual 
basis is 45% roughly. 


Sincerely, 


GWG -mk 

ec: Mr. F. M. Tatum 

Airmail-Special Delivery 

P, S. Please wire if you have received. 
G. W. 


(S.) Garner W. toon 
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APPENDIX D 


WESTERN UNION 
TELEGRAM 


NS WA129 PD-WASHINGTON DC 12 428PME- 
GARNER W GREEN, ATTY AT LAW- 

801-809 ELECTRIC BLDG JACKSON MISS- 
LETTER OF JULY 11 AND DRAFT OF BRIEF RE- 
CEIVED WILL FILE TYPEWRITTEN BRIEF WITH 
COURT MONDAY- 


DONALD E CROSS- 


APPENDIX E 


Law Offices 
Warsins & Rea 
Munsey Building-Washington 4, D. C. 
District 7-3551 
July 15, 1957 

Garner Green, Esquire 
801 Electric Building 
Jackson 5, Mississippi 


Dear Mr. Green: 


The lack of time made it impossible for us to read all of 
your cases to be sure that they did not approach the ques- 
tions in a different, manner and thereby detract from the 
Arguments in Points I and IT as prepared by Mr. Rea. Mr. 
Rea had told us the constitutional argument was risky and 
referred us to the Midland Realty Case. Frankly, we were 
afraid to change the approach of the brief in the short time 
available for editing and reproduction. It is of course pos- 
sible for the Argument to be referred to orally and on 
reply. 

I do hope you are not disappointed at our conclusion. 


Very truly yours, 


CC: Mr. Frank Tatum 
DEC/bo 


(S.) Dowazrp E. Cross 


(6283-6) 




















